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          1   P R O C E E D I N G S 
 
          2   (Court opens at 0900H) 
 
          3   MR. PRESIDENT: 
 
          4   Please be seated. The Court is now in session. 
 
          5   Today, the Chamber continues to hear the closing statements in 
 
          6   Case 002/02, and today the defence team for Khieu Samphan will 
 
          7   have the floor. 
 
          8   Mr. Em Hoy, please report the attendance of the Parties and other 
 
          9   individuals to today's proceedings. 
 
         10   THE GREFFIER: 
 
         11   Mr. President, for today's proceedings, all Parties to this case 
 
         12   are present except Mr. Pich Ang, the National Lead Co-Lawyer for 
 
         13   civil parties, who is absent for the morning session for personal 
 
         14   reasons. 
 
         15   Mr. Nuon Chea is present in the holding cell downstairs. He has 
 
         16   waived his right to be present in the courtroom. The waiver has 
 
         17   been delivered to the greffier. 
 
         18   Thank you, Mr. President. 
 
         19   [09.01.54] 
 
         20   MR. PRESIDENT: 
 
         21   Thank you. The Chamber now decides on the request by Nuon Chea. 
 
         22   The Chamber has received a waiver from Nuon Chea, dated 20 June 
 
         23   2017, which states that, due to his health, that is, headache, 
 
         24   back pain, he cannot sit or concentrate for long, and in order to 
 
         25   effectively participate in future hearings, he requests to waive 
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          1   his right to be present at the 20 June 2017 hearing. 
 
          2   Having seen the medical report of Nuon Chea by the duty doctor 
 
          3   for the Accused at the ECCC, dated 20 June 2017, which notes 
 
          4   that, today, Nuon Chea is generally normal but he has a back pain 
 
          5   and lower back pain when he sits for long and recommends that the 
 
          6   Chamber shall grant him his request so that he can follow the 
 
          7   proceedings remotely from the holding cell downstairs. Based on 
 
          8   the above information and pursuant to Rule 81(5) of the ECCC 
 
          9   Internal Rules, the Chamber grants Nuon Chea his request to 
 
         10   follow today's proceedings remotely from the holding cell 
 
         11   downstairs via an audio-visual means. 
 
         12   The Chamber instructs the AV Unit personnel to link the 
 
         13   proceedings to the room downstairs so that Nuon Chea can follow. 
 
         14   That applies for the whole day. 
 
         15   I now hand the floor to the defence team for Khieu Samphan to 
 
         16   present their closing statements. 
 
         17   [09.03.38] 
 
         18   MS. GUISSE: 
 
         19   Thank you, Mr. President. 
 
         20   Mr. President, Your Honours, Mr. Khieu Samphan is going to die in 
 
         21   jail. He is going to die in jail, and he knows that. His defence 
 
         22   knows<it>; <you> know it as well. The Prosecution as well as the 
 
         23   civil parties know it, <>, <and> especially the donors who 
 
         24   financed this Court <>. 
 
         25   Mission accomplished. You sentenced him to life, and that was the 
 

E1/525.1
01521643



Extraordinary Chambers in the Courts of Cambodia 
Trial Chamber – Trial Day 505                                                                          
Case No. 002/19-09-2007-ECCC/TC 
20 June 2017 

 

 Corrected transcript: Text occurring between less than (<) and greater than (>) signs has been corrected to ensure consistency 
among the three language versions of the transcript. The corrections are based on the audio recordings in the source language 
and may differ from verbatim interpretation in the relay and target languages.  Page 3 

                                                           3 
 
          1   objective of this historic trial, sentencing Mr. Khieu Samphan to 
 
          2   life. 
 
          3   Despite the <censoring> of some of your <findings> in the 002/01 
 
          4   case, the Supreme Court made sure that your sentence would hold, 
 
          5   and the sentence was upheld <on> appeal. 
 
          6   [09.04.55] 
 
          7   Your second mission today is to sentence him again to life, once 
 
          8   more. And if we look at the <seats in the public gallery>, <> 
 
          9   <which are deserted by the VIPs<,> <officials, > <and> all of 
 
         10   those who hurried to <take their seats in the public gallery> 
 
         11   during <trial in> Case 002/01. <So> we <must> believe that this 
 
         12   second trial is less interesting than the first one <,> <the 
 
         13   reason being that> 
 
         14   Khieu Samphan <and> Nuon Chea have already been sentenced to 
 
         15   life. The Khmer Rouge have been sentenced. Democratic Kampuchea 
 
         16   <has been> sentenced as well as the CPK. The symbol satisfied 
 
         17   everyone. 
 
         18   I do not doubt, Mr. President, that between now and a few months 
 
         19   from today when a new verdict will be issued, there will be new 
 
         20   accolades in the corridors of this tribunal to congratulate 
 
         21   ourselves. There will have been the holy grail of a new life 
 
         22   sentence. We will congratulate ourselves like in Case 002/01 
 
         23   <for> this victory in the <fight> against impunity because the 
 
         24   holy grail that everyone was expecting will be there, the life 
 
         25   sentence. 
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          1   So of course, a great <public affairs> campaign will be launched 
 
          2   and figures will be lined up, statistics<: the> number of 
 
          3   witnesses, the numbers of <hearing> days. We'll come up with nice 
 
          4   beautiful colour graphs like the colour graphs that were given to 
 
          5   the public before they stepped into this courtroom. We will see 
 
          6   all of this. 
 
          7   [09.06.47] 
 
          8   The real question, however, that we must ask ourselves today 
 
          9   because we are coming to the end of this case -- we're coming to 
 
         10   the end of Case 002/02, and since there will be no further case, 
 
         11   now we must assess the situation. 
 
         12   <Do> we really have reasons to be happy for what <happened> in 
 
         13   this courtroom? <Has> the ECCC <lived> up to its task? Because as 
 
         14   I was saying, now we're facing the truth, the truth regarding 
 
         15   this trial whose outcome we already know, this trial which was so 
 
         16   biased. 
 
         17   Can we really <> take this as a model for the world and for 
 
         18   Cambodia in particular? 
 
         19   [09.07.52] 
 
         20   And I'm speaking about this, Mr. President and Your Honours, 
 
         21   because we hear a lot about the legal legacy of the ECCC. I 
 
         22   <even> think, in fact, there are regular meetings that are 
 
         23   convened regarding this. But when we analyze what remains of the 
 
         24   principles of law and procedure as they were applied and 
 
         25   interpreted before this Court, we can really <> ask questions 
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          1   about the quality of this legacy. 
 
          2   So of course, yes -- and I already hear the rumours<> why is the 
 
          3   Defence bothering us again with these problems or these issues 
 
          4   <of> law and procedure. 
 
          5   I'm aware, of course, as Mr. Khieu Samphan is aware, too, that 
 
          6   the fact of defending the rules of a fair trial does not 
 
          7   <resonate much> with the public, and sometimes <does not 
 
          8   resonate> much <> before the Chamber itself, this Chamber or the 
 
          9   Supreme Court Chamber. So why is the Defence speaking again and 
 
         10   again and again about the fact that Judges have gone beyond the 
 
         11   scope of their jurisdiction> or that the principle of legality 
 
         12   <ignored? After all, what <is> criminal procedure -- what is the 
 
         13   principle of legality in the face of the gravity of the crimes 
 
         14   for which the Accused are being tried and in the face of the 
 
         15   suffering of the population? 
 
         16   [09.09.27] 
 
         17   Why are <they coming back to bother us> with these technical 
 
         18   questions? That's what you may ask. And after all, these Khmer 
 
         19   Rouge have a bit of nerve, don't you think? 
 
         20   Were there any fair trials under DK? They should be already happy 
 
         21   to have lawyers representing them. 
 
         22   So <my answer to them is that a> fair trial is not only lawyers 
 
         23   dressed in robes in a courtroom. We can speak our minds, we can 
 
         24   <shout at the top of our voices for> our client, if the rules of 
 
         25   procedure are biased or if they're poorly interpreted or if they 
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          1   are <unduly stretched> <> or if they're <systematically> 
 
          2   distorted in an inculpatory way, then this will only give us the 
 
          3   semblance of a fair trial, but not a fair trial in reality. 
 
          4   [09.10.35] 
 
          5   <The> law<,> <above all the> law. But in this courtroom -- and 
 
          6   this was quite clear during the past days -- normally we, as 
 
          7   jurists, as legal professionals, contrary to laymen who do not 
 
          8   really know <how things should happen>, we <> should <at least> 
 
          9   know that <the> law is the first thing. It's the foundation. 
 
         10   ,The law> must mean something in this courtroom. Criminal 
 
         11   procedure must mean something as well. So yes, speaking about 
 
         12   principles and their application, speaking about fundamental 
 
         13   issues and, in particular, the issues that were raised by the 
 
         14   Khieu Samphan defence in our final brief, well, these issues 
 
         15   should be fundamental in this courtroom. 
 
         16   <And yet, and yet,> Mr. President. 
 
         17   So it's true, as the International Co-Prosecutor was saying 
 
         18   during the appeal hearings, <the> law is a complex thing. It's 
 
         19   complicated, especially international law, because there are 
 
         20   many, many sources, many, many sources of <doctrines>, <of 
 
         21   jurisprudence and complex notions that have to be <managed>. 
 
         22   It's true that law can be a bit dry. It can be <forbidding>. 
 
         23   There are things that have to be dissected. There's jurisprudence 
 
         24   that has to be analyzed in detail. And this law before the ECCC 
 
         25   is all the more complex that all this is happening 40 years after 
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          1   the facts. 
 
          2   [09.12.29] 
 
          3   And on top of this, we have to project ourselves in the past and 
 
          4   <> remember what were the applicable rules when the facts 
 
          5   occurred because <the> law as <it> existed back then <> was not 
 
          6   as <developed> as <it is> today. 
 
          7   So yes, indeed, <the> law is something that is complex and <it> 
 
          8   does not allow us all the time to come up with nice little quotes 
 
          9   in the press. It's less sexy than a video, a small video or 
 
         10   colour graphs; I agree. 
 
         11   But Mr. President, Your Honours, <the> law is <nevertheless> 
 
         12   <what underpins> the legitimacy of this Court, of this judicial 
 
         13   institution. The point is not just being here in a courtroom like 
 
         14   <in> a show. This is a Court of law, and we contribute as much as 
 
         15   we can to the work of justice. 
 
         16   [09.13.32] 
 
         17   And the Extraordinary Chambers were born out of this law, and it 
 
         18   is this same law that they're supposed to apply, and normally we 
 
         19   should be <discussing,>starting with the Prosecution, the 
 
         20   Prosecution which has the onus of proving the crimes based on the 
 
         21   facts that the Chamber is seized of beyond any reasonable doubt. 
 
         22   But before this Chamber, before <this Tribunal>, so much liberty 
 
         23   was taken with regard to law that we're now in this incredible 
 
         24   situation where criminal procedure becomes something that is 
 
         25   optional, and speaking about <the> law is almost something that 
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          1   is odd. 
 
          2   The most blatant demonstration of the low value of <the> law here 
 
          3   in this Court is what I heard over the past two days from the 
 
          4   prosecutors, their submissions. And I must acknowledge, Mr. 
 
          5   President, Your Honours, that I was disappointed because I was 
 
          6   expecting something else than a super document hearing. So yes, 
 
          7   <there were clips of interviews of> witnesses <> <and> civil 
 
          8   parties <who> were <already> heard, of course, but they presented 
 
          9   <these> to you <whilst> making sure 
 
         10   <not to note> the contradictions that were raised during the 
 
         11   proceedings or in the briefs of the defence teams, as if there 
 
         12   never <had been> any examinations <by the Defence> <,> as if the 
 
         13   proceedings that took place before this courtroom <had>never 
 
         14   <taken> place and as if there <had not been> certain aspects that 
 
         15   had been settled in Case 002/01. 
 
         16   [09.15.35] 
 
         17   And as my colleague, Victor Koppe, noted yesterday, I was 
 
         18   expecting something else. Why? Because <when> the prosecutors 
 
         19   <requested that the date of commencement of the closing arguments 
 
         20   be postponed, they had> explained <> that<,> <like the Khieu 
 
         21   Samphan Defence> they believed that the statements were <mainly 
 
         22   meant> to <respond to> the briefs of the opposing sides. And of 
 
         23   course, in this trial, the Parties, Prosecution and Defence, file 
 
         24   their briefs at the same time, which means that the <closing 
 
         25   arguments> are the last moment when we can address the opposing 
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          1   party. 
 
          2   So yes, I know that <there> will be <rebuttals>, but normally 
 
          3   rebuttals are rebuttals to the responses <provided as part of> 
 
          4   the <closing arguments. That was not the case with the 
 
          5   Prosecution's closing arguments>, or hardly. 
 
          6   [09.16.39] 
 
          7   And in my eyes, this underscores the fact that, <ultimately>, the 
 
          8   prosecutors <> are somewhat arrogant with regard to the outcome 
 
          9   of this trial. This was also noted by the Nuon Chea team. 
 
         10   They have the arrogance of believing that they may dispense 
 
         11   themselves of proving their case as if the onus of the proof had 
 
         12   been reversed. <The> prosecutors or, in any case, this is what I 
 
         13   felt when I was listening to their <closing> statements <> <,>and 
 
         14   when I was reading their brief, <> <they> have the certainty that 
 
         15   no matter what they do <> or no matter what they do not do in 
 
         16   this case, the die <is> cast. Their case is necessarily going to 
 
         17   prevail and regardless of the flaws in their argumentation, 
 
         18   regardless of the flaws in the evidence presented, regardless of 
 
         19   the liberties taken with regard to the elementary rules of 
 
         20   procedure, in any case, there will be a sentence. 
 
         21   So now, we can ask the question of the role of the Defence in 
 
         22   this situation. What is our role in such a trial where everything 
 
         23   is decided in advance? 
 
         24   Well, the role is the role that we decided to take on in our 
 
         25   final briefs, that is to say, recalling what law means, what the 
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          1   applicable rules are, what you may do and what you may not do, 
 
          2   and what the Prosecution has not done. 
 
          3   [09.18.38] 
 
          4   And I stated my statement, Mr. President, Your Honours, by 
 
          5   recalling or by reminding you that Khieu Samphan is going to die 
 
          6   in jail, and beyond this shock sentence, the idea here is to make 
 
          7   you understand that everything that we're going to tell you here 
 
          8   -- Kong Sam Onn and myself today and tomorrow in our final 
 
          9   statements <> -- is not to seek a more lenient sentence. Our 
 
         10   client is already sentenced <to life>. But it was necessary, in 
 
         11   my eyes, however, or it seemed to us necessary -- even if we have 
 
         12   no illusions with regard to the upcoming verdict, we thought that 
 
         13   it was necessary to do what the prosecutors -- what the 
 
         14   prosecutors should have done, that is to say, sorting, selecting 
 
         15   all of the facts that you have heard in this trial <>. 
 
         16   [09.19.43] 
 
         17   And when I say what the prosecutors should have done, well, I'm 
 
         18   speaking here about a basic principle, a selection among the 
 
         19   facts that were presented to you, a selection that the 
 
         20   prosecutors avoided doing because they presented their brief a 
 
         21   bit like they presented their submissions. 
 
         22   They started by speaking about liability, so basically speaking, 
 
         23   in their view, they're guilty of everything and here are a few 
 
         24   accounts to illustrate the crimes. That's not how things should 
 
         25   be managed. 
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          1   First, which facts are you seized of? That is the first question 
 
          2   that you must ask yourselves. 
 
          3   I'm not speaking about the legal characterizations. I'm speaking 
 
          4   about the facts. Which facts are you seized of? And then, in view 
 
          5   of the facts that you are seized of, <> we <can> speak about 
 
          6   legal characterization. 
 
          7   But the Prosecution somehow doesn't bother itself with these 
 
          8   details. <After all, this> is <only> criminal procedure. 
 
          9   So let me start with the first fact that might be shocking for 
 
         10   some of you, but Khieu Samphan <> is not being tried for 
 
         11   everything that happened <throughout> Cambodia between '75 and 
 
         12   '79. No. He's not being tried for that. He's not tried for all 
 
         13   the facts that happened <throughout> <> in Cambodia between 
 
         14   <1975> and 1979. 
 
         15   [09.21.22] 
 
         16   <When> I read the Prosecution's brief, this <is not always that> 
 
         17   clear. However, the Closing Order <of which you are seised> 
 
         18   <limits geographical and temporal jurisdiction to facts relating 
 
         19   to> the crimes <referred to>. And here we're coming to the <crux> 
 
         20   of the <matter> that we <have decried> since the start of this 
 
         21   Case 002/01 -- that is to say, that everyone from the 
 
         22   Co-Investigating Judges to the prosecutors and even through <to> 
 
         23   the Bench, everyone is seeking so much to <convict> a regime that 
 
         24   we end up forgetting <which> exact charges are levelled against 
 
         25   Khieu Samphan. 
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          1   [09.22.13] 
 
          2   So humbly speaking, our work as a defence team, our role in this 
 
          3   courtroom and also the role that we tried to take on <at hearings 
 
          4   throughout> these years<,> during these long <months and> weeks 
 
          5   <> when we examined and cross-examined and when we presented to 
 
          6   you a certain number of documents -- our role today, Mr. 
 
          7   President, Your Honours, is to remind you that <symbols must not> 
 
          8   prevail over <principles><,> and that> a criminal trial is <first 
 
          9   and foremost> <strict> application of <the law>, and <that> <> 
 
         10   you must be thorough even in the face of the gravity of the 
 
         11   crimes that you must try. 
 
         12   And here, in order to <somewhat> illustrate the problems that 
 
         13   came up in this trial -- I am thinking, for example, about the 
 
         14   jurisprudence from the ICTY -- it's the Prlic Judgment where 
 
         15   there's a very nice quote in paragraph 2 of the judgment that 
 
         16   goes as follows, and I quote: 
 
         17   "Historical narration <is primarily a product of> the work of 
 
         18   historians and <a> criminal trial, because of its demands and 
 
         19   <constraints>, cannot fully satisfy the needs of history. The <> 
 
         20   Chamber's main task is to rule on the criminal liability of six 
 
         21   men on the basis of <specific> facts and allegations." End of 
 
         22   quote. 
 
         23   So here, Mr. President, Your Honours, this is your task in this 
 
         24   trial. Your main task is to rule on the criminal liability of two 
 
         25   men on the basis of <specific> facts and allegations. 
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          1   [09.24.31] 
 
          2   And here, I must <address> a misunderstanding that we face often 
 
          3   in terms of international criminal justice in these trials where 
 
          4   justice <is done in the name of the international opinion and 
 
          5   community>. One element of clarification when we speak about the 
 
          6   <fight> against impunity, in this courtroom, there's only one 
 
          7   single body that is in charge of fighting against impunity. It is 
 
          8   the Prosecution. 
 
          9   <As for you>, Mr. President, Your Honours, your role is to judge, 
 
         10   in the most impartial way possible by applying criminal law in 
 
         11   the strictest manner possible, and you <must not go astray>. That 
 
         12   is your role, to judge without a bias and to <state and interpret 
 
         13   the law>. 
 
         14   So I'm going to <engage in a pedagogical exercise>. <Let> me 
 
         15   recall procedure a little bit. 
 
         16   [09.25.35] 
 
         17   <><There's> an expression in French, <the 'b.a.b', the> basics of 
 
         18   procedure. <What> is the foundation of a criminal trial <?> 
 
         19   Well, the first question that there is in a criminal trial is to 
 
         20   understand what are the charges levelled against the defendants. 
 
         21   And it is these charges, and only these charges, that this 
 
         22   criminal trial must address. Nothing more, nothing less. 
 
         23   And in the context of the ECCC, as in Cambodian law as well as in 
 
         24   French law, the scope of these charges is initially determined by 
 
         25   the Prosecution. It is the Prosecution that <files> an 
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          1   introductory submission and possibly supplementary submissions. 
 
          2   It is the Prosecution that <determines> the scope of the trial. 
 
          3   Then the Co-Investigating Judges are seized, but only of the 
 
          4   facts that were mentioned in the submissions, and only of those 
 
          5   facts. And then the Investigating Judges are tasked <with 
 
          6   investigating> these facts, and only of these facts. <And then 
 
          7   the investigating judges are tasked with sending the case to 
 
          8   trial or not. Here they have <referred the case to you for trial, 
 
          9   on the basis of those facts and only those facts.> Another 
 
         10   important <clarification> here <is that> the Chamber is seized of 
 
         11   facts. We're not speaking here of legal characterization. The 
 
         12   Investigating Judges may say that <> there <was a murder as a 
 
         13   result of their legal characterization>, that there was a 
 
         14   genocide, <> that there was persecution and they can come up with 
 
         15   this characterization, but it's on the basis of facts <analyzed 
 
         16   previously>. We cannot go directly to the legal characterization 
 
         17   and say, <"we are satisfied with the characterization">, a bit 
 
         18   like what the prosecutors did. 
 
         19   [09.27.41] 
 
         20   And the Chamber is seized of facts, and not of legal 
 
         21   characterizations. But if the Chamber wishes to re-characterize 
 
         22   <the> facts, it must first of all <notify> the defendants so that 
 
         23   they may be able to defend themselves with regard to this new 
 
         24   characterization and, <secondly>, it <must> not introduce new 
 
         25   facts under the cover of this re-characterization. 
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          1   So <> why this reminder <at this <stage> in the proceedings>? Why 
 
          2   <this recap> of these basic elements of criminal procedure? 
 
          3   [09.28.13] 
 
          4   Because during this trial -- and this was particularly blatant in 
 
          5   the Prosecution's brief and sometimes in the brief of the civil 
 
          6   parties -- the Prosecution and the civil parties want you to rule 
 
          7   on facts that you are not <properly> seized of, facts for which 
 
          8   the defendants are not being tried and that they <do> not <have 
 
          9   to> answer to. And this was <again> blatant during these <days of 
 
         10   closing arguments and submissions>. 
 
         11   So it's true -- and I will repeat it again, <it's> true that the 
 
         12   Closing Order <of which you were> seized is a jumble of facts. 
 
         13   There's a whole jumble of different facts in this Closing Order. 
 
         14   And it's true that there is a certain process that we must follow 
 
         15   to make sure that we do not <exceed the jurisdiction of the 
 
         16   Co-Investigating Judges>. And it's a pity that the Prosecution 
 
         17   did not try to organize this jumble somewhat. Maybe <> it was 
 
         18   easier for the Prosecution because they could <> <include> all 
 
         19   kinds of facts that they knew the Co-Investigating Judges <were 
 
         20   not> seized of <> <and> knew that the Chamber was not seized of 
 
         21   these facts, either. 
 
         22   And I would like to remind you the Prosecution knew it all -- 
 
         23   even better because they are the ones who determined the scope of 
 
         24   the <trial> from the start. <They were the ones who limited the 
 
         25   scope of the charges.> They choose, and then they pass on the 
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          1   torch to the Investigating Judges. 
 
          2   [09.30.05] 
 
          3   And it is because procedure <is applied> in this way that <it is 
 
          4   incredible to see that> the Prosecution <in its brief> and 
 
          5   sometimes the civil parties start by listing the charges and then 
 
          6   they note here and there that you have the power to 
 
          7   re-characterize the facts. And as I reminded you, you cannot 
 
          8   re-characterize facts just like that. You <> have to warn the 
 
          9   Defence that you intend to re-characterize and not add facts, 
 
         10   which is what they're asking <for in reality>. 
 
         11   And here I refer you, for example, to paragraph 97 of the 
 
         12   prosecutor's brief <> or to footnote 261 <of> the civil party's 
 
         13   brief. And why do you think it's so easy for the <the Prosecution 
 
         14   to ask you to re-characterize <facts> as you wish? It is because 
 
         15   they are drowning you so much with facts that they do not take 
 
         16   the trouble to re-characterize <them> legally. In fact, they are 
 
         17   just contenting themselves with> re-characterizing in a global 
 
         18   manner. 
 
         19   [09.31.15] 
 
         20   Mr. President, Your Honours of the Chamber, you have carte 
 
         21   blanche then. You can rewrite history because, after all, this 
 
         22   isn't a trial just of the Accused. It's <the trial> of Democratic 
 
         23   Kampuchea. So use the facts as you will and issue a guilty 
 
         24   verdict. 
 
         25   Once facts have been presented before the Chamber or have been 
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          1   presented in black and white, anything goes. And anything goes 
 
          2   even more so because we've allowed a mass of documents to be 
 
          3   entered into evidence from the investigations <in> Cases 003 and 
 
          4   004. <And in this mass you will find enough to convict.> 
 
          5   And as I said, the Prosecution is asking you to do their work, 
 
          6   which is to <sort out the facts> by determining which facts apply 
 
          7   to which <> legal characterization. 
 
          8   It's not just referring to any part of the text or a footnote 
 
          9   that you can <possibly> re-characterize, so I repeat, the only 
 
         10   accusations that are retained in the Closing Order are those 
 
         11   which necessarily correspond to the facts of which the 
 
         12   prosecutors seized the <Co-Investigating> Judges. 
 
         13   So <> once again <> they are the ones who are determining the 
 
         14   scope <of the charges>. <And that is why it is unacceptable on 
 
         15   the part of the Prosecution>, <> who have defined the scope of 
 
         16   the <charges> and who have the burden to provide the proof <of 
 
         17   the guilt of the Accused for these charges and only these 
 
         18   charges. It is unacceptable to present the facts to you as a 
 
         19   jumble and to ask you to sort it out as best as you can in order 
 
         20   to characterize in such a way that you may convict them.> 
 
         21   [09.32.57] 
 
         22   <>. 
 
         23   So <I was speaking about the jumble of the> Closing Order. This 
 
         24   is a Closing Order, which meanders to a great extent <and it> is 
 
         25   true <that> it's quite easy to get lost in <these> meanderings 
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          1   <of a Closing Order that is 790 pages long and that includes 
 
          2   footnotes referring to an incalculable amount of evidence, 
 
          3   statements, etc.>. 
 
          4   And <here we are touching upon <one of>> the great <paradoxes> of 
 
          5   this Court -- and now I refer you to the Prlic judgment which I 
 
          6   <cited earlier>. 
 
          7   <The paradox of this tribunal is that you want to write history.> 
 
          8   But the problem is, you don't have a mandate of historians, you 
 
          9   have a mandate of Judges. And the Prosecution, also, does not 
 
         10   have a mandate of <historians>. So the original sin, as I said, 
 
         11   <dates> back to the investigation <>. And it's true that there 
 
         12   are some developments that <shouldn't have been> included in this 
 
         13   Closing Order because, in the end, <some> facts were not sent 
 
         14   before your Chamber. 
 
         15   [09.34.17] 
 
         16   And I'm not the only one who says so. Marcel Lemonde, the 
 
         17   International Investigating Judge at the time, said the following 
 
         18   <in his book about the tribunal>: 
 
         19   "That in the Closing Order, facts were brought up, and I quote, 
 
         20   'that were undoubtedly not absolutely indispensable but which 
 
         21   seemed important for the case in which the Closing Order would 
 
         22   remain the only trace left by this Court of what happened in 
 
         23   Cambodia between the 17th of April 1975 and the 6th of January 
 
         24   1979." End quote. 
 
         25    "<Undoubtedly> not absolutely indispensable <means> ladies and 
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          1   gentlemen of the Court, <> means we need to be even more vigilant 
 
          2   when we're looking at the <> this Closing Order, which means when 
 
          3   we <> sort through the facts which < subsequently have to be 
 
          4   characterized legally,> <you have to be all the more vigilant.> 
 
          5   <> the Prosecution should have been even more vigilant. 
 
          6   [09.35.28] 
 
          7   So no, Mr. Khieu Samphan is not being prosecuted for everything 
 
          8   that happened in Cambodia between 1975 and 1979. And, therefore, 
 
          9   taking into account what I have just said about the Closing 
 
         10   Order, there is a method to be followed or a path to be followed 
 
         11   when moving through the meanderings of this Closing Order for a 
 
         12   criminal trial and not a historical document. 
 
         13   And it is only the material facts retained in this legal 
 
         14   characterization which can <apportion> any legal responsibility 
 
         15   to the Accused. <And> to find out what these material facts are, 
 
         16   sometimes we need to take a detour because sometimes, <indeed>, 
 
         17   the legal characterization <is quite <terse> at the end of this 
 
         18   Closing Order.> <We> need to go back to the facts of the <case>to 
 
         19   find out what <are the relevant provisions for the factual part 
 
         20   of the Closing Order>.<>. Yes, the relevant <provisions> because 
 
         21   the International Investigating Judge explained that there were 
 
         22   things that were included that were not necessary. 
 
         23   [09.36.46] 
 
         24   So that means we need to get to the core, to the very marrow <of 
 
         25   the charges> to find out what <exactly is the scope of your 
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          1   jurisdiction at the time of> your deliberations. 
 
          2   <<The Prosecution also meanders> through the introductory and 
 
          3   supplementary submissions because, as I said to you, > it was the 
 
          4   Prosecution <which delimited the charges levelled against the 
 
          5   Accused>. And <pursuant to the> Internal Rules, <the 
 
          6   investigating judges investigated facts> which were identified 
 
          7   previously by the Co-Prosecutors <>. 
 
          8   <The problem is that> before this jurisdiction, we <have> 
 
          9   Investigating Judges who investigated <> facts they were not 
 
         10   seized of and <> which the Chamber consequently was irregularly 
 
         11   seized <of>. 
 
         12   And I'm not the one <who> says this. It's <the Internal Rules:> 
 
         13   Rule 55(2) of the Internal Rules <explains> that the 
 
         14   Investigating Judges are <under a duty> to investigate only the 
 
         15   facts <referred to> in the introductory submission and the 
 
         16   supplementary submission. 
 
         17   <The jurisprudence regarding this is crystal clear in French and> 
 
         18   in Cambodian law, <which is largely inspired by it>. <And> also a 
 
         19   French Appeals Court explained as of 1962 that Courts can only 
 
         20   rule on the facts themselves that are in the <indictment>  
 
         21   because the Accused have a right to be tried only on those facts. 
 
         22   [09.38.39] 
 
         23   <And this is why this reminder was necessary, which we did in our 
 
         24   brief,> paragraphs 59 to 153 of our brief, <where> we recalled 
 
         25   the rules <of> what the Chamber can <be seized of>. 
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          1   Throughout this trial <this reminder was all the more necessary 
 
          2   that> we've seen decisions, which are a bit incomprehensible in 
 
          3   spite of the objections of the Defence<>. 
 
          4   <Indeed, on several occasions during the proceedings, the Chamber 
 
          5   authorized the parties to bring up facts slightly, rapidly or> <> 
 
          6   globally <> without going into details <,> facts that it itself 
 
          7   recognized <it> was not seized of. 
 
          8   <>. 
 
          9   <Why did you allow this? I do not know. All that I know is that 
 
         10   you cannot judge, either a little or rapidly or generally, 
 
         11   without coming into the details of facts you are not seized of. 
 
         12   You cannot do this. And to take up an <evocative> example, <> the 
 
         13   Khmer Krom. The Khmer Krom <> issue, for me, illustrates all of 
 
         14   the problems that we saw before this Court, and we're talking 
 
         15   about it because the Prosecution and even the civil parties are 
 
         16   trying to have you <try facts related to> the Khmer Krom <> as a 
 
         17   group <most often assimilated> to the Vietnamese. 
 
         18   [09.40.15] 
 
         19   Clearly, <the Prosecutors> must be aware that the Khmer Krom are 
 
         20   not part of the charges, and yet in paragraph 31 of their brief, 
 
         21   they talk about the targeting of Khmer Krom because they were in 
 
         22   an area that bordered Vietnam. And then this is repeated 
 
         23   regularly in their brief. 
 
         24   Paragraphs 295, 364, 621, 714, 791, 821, 897, 821, 924, 964 and 
 
         25   966. There's a lot of numbers. That means that there are many 
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          1   times that the prosecutors make reference to facts that are not 
 
          2   within the scope of what you're seized of. 
 
          3   The civil parties were a little bit more subtle, but 
 
          4   nevertheless, in paragraph 220 of their brief, they also refer to 
 
          5   this. 
 
          6   So we anticipated this point, and in our brief -- and I refer you 
 
          7   to paragraphs 157 to 170 of this brief -- we explained to you 
 
          8   that, <just like> the Investigating Judges, you are not seized of 
 
          9   facts concerning the Khmer Krom as a group. And the prosecutors 
 
         10   know this very well. They are trying to expand the charges and, 
 
         11   once again, first by introducing through their written statements 
 
         12   <regarding this subject> facts that were obtained from Case 004 
 
         13   or facts concerning specifically the Khmer Krom <.> <And I remind 
 
         14   you concerning this issue, when the Prosecution tendered its 
 
         15   evidence, we, in the Khieu Samphan Defence team, objected> <> 
 
         16   saying that we do not want these <written statements> to be 
 
         17   <tendered> into evidence because they are not part of the <> 
 
         18   accusations <levelled> against Khieu Samphan. 
 
         19   [09.42.31] 
 
         20   So it's important to see just up to which point it's clear for 
 
         21   the prosecutors that you are not seized of these facts and that 
 
         22   the accusations do not concern the Khmer Krom. 
 
         23   <> <They> could have asked<> in the supplementary submissions to 
 
         24   include the Khmer Krom <in the scope of the investigation>, but 
 
         25   they didn't do so. They didn't do so and, <as of> the 
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          1   investigation, we <> reminded the Prosecution <of this>. And here 
 
          2   we refer you to a decision of the Investigating Judges, 
 
          3   <D>250/3/3/3 <>, in paragraphs 7 and 9. And this is a decision 
 
          4   that dates from 13 January 2010. 
 
          5   [09.43.23] 
 
          6   The Investigating Judges recalled that they were, and I quote, 
 
          7   "seized of the treatment reserved for the Vietnamese living in 
 
          8   the provinces of Prey Veng and Svay Rieng and <for> the 
 
          9   Vietnamese during incursions into Vietnam and not <of> crimes 
 
         10   which may have been perpetrated against the Khmer Krom living in 
 
         11   the province of Pursat." End quote. 
 
         12   And then they rejected all requests of the prosecutors, saying 
 
         13   that, "they had, as a goal, to <conduct> additional investigative 
 
         14   acts on facts that were not in the introductory nor in the 
 
         15   supplementary submissions." End quote. 
 
         16   And now I would like to stop for a moment because it's 
 
         17   interesting what the Investigating Judges say. 
 
         18   Note here that we're talking about the geographic zone 
 
         19   <concerning> the treatment of <the> Vietnamese. That's Prey Veng 
 
         20   and Svay Rieng. And I note that in the submissions of the 
 
         21   Co-Prosecutors, we heard of everything except Svay Rieng and Prey 
 
         22   Veng, although these are the only areas where they asked for the 
 
         23   Investigating Judges to investigate and, therefore, of which the 
 
         24   Chamber is seized. 
 
         25   [09.44.46] 
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          1   I come back to the Khmer Krom. 
 
          2   Not only did the prosecutors know and not only were they reminded 
 
          3   by the Investigating Judges that the Khmer Krom were not part of 
 
          4   the <scope of the> trial but also, in 2010, the Pre-Trial Chamber 
 
          5   <> told them <when addressing the argument that the prosecutors 
 
          6   are presenting to you today and> during this trial, <which is to 
 
          7   say>: "Yes, but we need to have this evidence relating to the 
 
          8   Khmer Krom in order to prove the <genocidal intent> against the 
 
          9   Vietnamese <>." 
 
         10   So on the 27th of April 2010, here is, <Mr. President, Your 
 
         11   Honours,> what the Pre-Trial Chamber said in paragraph 41 of its 
 
         12   decision D250/3/2/1/5, and also what I will be quoting in 
 
         13   paragraph 60 of the same decision: 
 
         14   [09.45.48] 
 
         15   "As is indicated above, in accordance with the law applicable 
 
         16   <at> the ECCC, it is only the Co-Prosecutors who have the role to 
 
         17   determine the scope of the investigation, and the Pre-Trial 
 
         18   Chamber cannot then go back on the fact of knowing if their 
 
         19   decision in this regard might have repercussions on their 
 
         20   capacity to prove what they are putting forward in terms of 
 
         21   allegations of genocide targeting the Vietnamese and those 
 
         22   charges against the people who are accused." 
 
         23   So that's what <the Pre-Trial Chamber> said. <There is no need to 
 
         24   comment on the fact of knowing whether or not this decision has 
 
         25   an effect, since it is the Prosecutors who determined from the 
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          1   start the scope of the charges.> 
 
          2   <>. So <it's not up to you> to <dwell on> that either. 
 
          3   And this decision is also of interest because it lays out the 
 
          4   method to determine if there was any doubt, <because it is after 
 
          5   all an> extraordinary thing. We have four briefs from the 
 
          6   parties, the civil parties, the Prosecution, the Nuon Chea team 
 
          7   and the Khieu Samphan team, and when we read out the charges, 
 
          8   nobody ever has the same ones. And that's quite extraordinary 
 
          9   that we're in this situation, isn't it? 
 
         10   So that means there was a problem at the very beginning, and that 
 
         11   means we need to be very vigilant. And the only method, as the 
 
         12   Pre-Trial Chamber also <recalled>, is to determine what was the 
 
         13   starting point. And that is the <introductory submission> and the 
 
         14   supplementary submissions <of the Prosecution>. 
 
         15   [09.47.29] 
 
         16   And as the decision of the Investigating Judges<reminded us>, 
 
         17   we're talking about the Vietnamese in the East Zone in Svay Rieng 
 
         18   and Prey Veng. That's it. Even if other facts were mentioned, 
 
         19   that is what they were seized of. And they can <only> be judged 
 
         20   only for this. 
 
         21   So I'm going back into my chronology on the issue of the Khmer 
 
         22   Krom. 
 
         23   On 17 October 2014, during the <opening statements> of 002/02, 
 
         24   the national prosecutor didn't hesitate to mention that the 
 
         25   Prosecution was going to demonstrate that the Khmer Krom were 
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          1   targeted, so I don't understand how she wants to demonstrate 
 
          2   facts of which the Chamber is not seized. 
 
          3   [09.48.20] 
 
          4   And apparently it wasn't very clear for the Chamber at the 
 
          5   beginning, either, because on the 12th of February 2015, <at> the 
 
          6   beginning of the evidentiary hearings, you heard from Judge 
 
          7   Lavergne himself that this was a bit incomprehensible because you 
 
          8   said that you would need to rule on this issue later and that the 
 
          9   treatment of Khmer Krom should be considered as being <related 
 
         10   to> the group of Vietnamese, meaning the Vietnamese who were of 
 
         11   Vietnamese nationality or those who were perceived as being 
 
         12   Vietnamese. So you said you would need to rule on this question 
 
         13   later. 
 
         14   That's what led the Nuon Chea defence team on the 5th of March 
 
         15   2015, to ask for a clarification and then, in May 2015, you 
 
         16   rendered another decision which was even clearer, and then you 
 
         17   said -- and it was you, Mr. President, who said this at the 
 
         18   hearing of 25 May 2015: 
 
         19   "That the question of the treatment of Khmer Krom as a specific 
 
         20   group is not <included among the charges> whether <as persecution 
 
         21   as a crime against humanity or of genocide>." 
 
         22   MR. PRESIDENT: 
 
         23   Please slow down, counsel. You need to go back a little bit, and 
 
         24   please speak slowly so that the interpreter can follow. 
 
         25   [09.49.58] 
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          1   MS. GUISSE: 
 
          2   Mr. President, I will try. Please excuse me. You know that when I 
 
          3   get carried away, I have a tendency to forget <how fast I usually 
 
          4   speak>. 
 
          5   So in this decision of the 25th of May 2015, you <recalled 
 
          6   indeed> that you asked the Parties to focus on presenting 
 
          7   evidence that had a very close link with the trial and, 
 
          8   therefore, the <treatment of the> Khmer Krom was not part of what 
 
          9   you were seized of. That was clear. 
 
         10   So why am I going into all of these procedural rules? It's long, 
 
         11   <that's true>. <Law is> complicated, <not much fun>. But that's 
 
         12   what you're going to be ruling on. 
 
         13   [09.50.50] 
 
         14   So why am I saying all of this to you? It's because the 
 
         15   Prosecution, in spite of the Pre-Trial Chamber's decision, in 
 
         16   spite of the previous decision of the Investigating Judges, in 
 
         17   spite of your decision in 2015, the Prosecution <adamantly 
 
         18   persists> <> in its brief and <> asks you to rule on issues 
 
         19   relating to the Khmer Krom. 
 
         20   So<, naturally,> the team of the defence of Khieu Samphan is 
 
         21   asking you to act in accordance with your <last> decision <which 
 
         22   was crystal clear>. The Khmer Krom are not within the scope of 
 
         23   Case 002/02, and that's it. 
 
         24   <And we are not here to make up for the Prosecution's failings> 
 
         25   <>if the Prosecution feels it's necessary to prove this 
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          1   <vis-à-vis the> Vietnamese <>. 
 
          2   Another example, which is nevertheless very telling on these 
 
          3   issues that the Prosecution is asking you to <consider>, is the 
 
          4   rape outside of the <consummation> of marriage. So here, there's 
 
          5   a bit of a chronology that needs to be looked at. 
 
          6   <I remind you that during the investigation the Prosecution had 
 
          7   filed> an introductory submission<,> in 2007, where there were 
 
          8   facts of rape in a single place, Prey Trapeang Ampil. That's 
 
          9   paragraph 56 of the introductory submission. 
 
         10   No other fact was identified locally, and in 2009, there was a 
 
         11   supplementary submission on <rape in the context of> the 
 
         12   consummation of marriage. That's it. There were no other 
 
         13   submissions on any case of rape in any other place <>2010, <> 
 
         14   Closing Order<,> <> case <> sent to trial. 
 
         15   [09.52.50] 
 
         16   In the Closing Order, while <they had initially only been seized 
 
         17   of facts> <>in this one place, the Investigating Judges <however> 
 
         18   investigated elsewhere. And even though they went outside of the 
 
         19   scope and they went to investigate elsewhere, we would like to 
 
         20   recall that they were investigating illegally because they went 
 
         21   outside of the scope defined by the Co-Prosecutors. 
 
         22   But even in going outside of that scope, they were not able to 
 
         23   establish rapes in that site or elsewhere, and they came to the 
 
         24   conclusion -- and this is the reason for which Mr. Khieu Samphan 
 
         25   is not prosecuted for cases of rape outside of marriage -- <> 
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          1   they came to the conclusion -- and here you see it's in the 
 
          2   Closing Order. In paragraphs <1426> to 1429 <by> saying to you <> 
 
          3   and I quote: 
 
          4   [09.53.51] 
 
          5   "The official policy of the CPK regarding rape was to forbid 
 
          6   these crimes and to punish the perpetrators. Even if it is clear 
 
          7   that this policy did not manage to prevent rapes, it cannot be 
 
          8   considered that rape was one of the crimes used by the CPK 
 
          9   leaders to carry out <> the joint project." 
 
         10   And they say this after having illegally investigated on the 
 
         11   facts in the Krang Ta Chan security centre and in <the North 
 
         12   Zone, etc., etc.> 
 
         13   So <the investigating judges decided not to send the Accused for 
 
         14   trial> on these facts. 
 
         15   The Co-Prosecutors did not appeal this decision. They could have, 
 
         16   but they didn't. 
 
         17   I would like to recall <, by the way,> that in the scope of the 
 
         18   investigation, only the Prosecution can appeal <, not the 
 
         19   Accused>. The Accused <can only> appeal on issues related to 
 
         20   principles of law, and we will look at this later because there 
 
         21   is something related very important to <the> other matters I must 
 
         22   bring up. 
 
         23   So the Investigating Judges did not include this in the charges. 
 
         24   The Chamber is <therefore> not seized of cases of rape outside of 
 
         25   marriage. And in spite of this, in 2014 in your judgment in 
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          1   002/01, you brought up facts of rape in paragraph 128 <> <489> 
 
          2   and <1146> of your decision in talking about <at the same time> 
 
          3   <> rape <in the context of marriage which you were not seized of 
 
          4   in 002/01 but also about rape> outside of marriage which you are 
 
          5   not seized of at all. 
 
          6   [09.55.55] 
 
          7   And today, Mr. President, Your Honours, you're being asked <not> 
 
          8   to <make> this <mistake> again, and <> to recall <, as you have> 
 
          9   in <a> recent decision the civil parties appealed <,but which> 
 
         10   the Supreme Court <upheld,> that you are not seized of cases of 
 
         11   rape outside <of the consummation> of marriage. 
 
         12   And why am I saying this to you? Because from the point of view 
 
         13   of the prosecutors and the civil parties, you are hearing facts 
 
         14   that relate to rape outside of the <> consummation of marriage. 
 
         15   There are <such facts in their brief>. 
 
         16   For example, in the civil party <brief>, there is a mention of 
 
         17   the Tram Kak rapes in footnote 261 <> <In> footnote 566 <mention 
 
         18   is made of the rapes in Krang Ta Chan>. And not only are these 
 
         19   rapes talked about, but they are listed as being part of the 
 
         20   charges. 
 
         21   They are not part of the charges. If they didn't take place in 
 
         22   the context of consummation of marriage, they are not included in 
 
         23   the charges. 
 
         24   [09.57.14] 
 
         25   Then the civil parties also mention rapes at Tram Kak in 
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          1   paragraphs 218 and 225 of their brief, and also in the context of 
 
          2   the treatment of the Vietnamese in paragraph 836, 872 to 874 and 
 
          3   912. 
 
          4   You cannot consider these elements or this evidence in your 
 
          5   deliberations because they are outside of the scope of this 
 
          6   trial. 
 
          7   And even more shocking, these rapes that are outside of the scope 
 
          8   of the trial are brought up again by the prosecutors <in their 
 
          9   brief>. And this goes against everything in their submissions 
 
         10   because I <recall that when the civil parties appealed your 
 
         11   decision before the Supreme Court, they drafted a> <> very 
 
         12   thorough brief explaining why rapes outside the context of 
 
         13   marriage were not included in the charges and scope of the trial, 
 
         14   that the Accused were not being tried for this, and it was very 
 
         15   clear. 
 
         16   [09.58.22] 
 
         17   If it was so clear, why, in their brief, are they talking about 
 
         18   it? And they talk about it in paragraph 664 of their closing 
 
         19   brief and in paragraphs 809 <regarding> S-21 and Krang Ta Chan. 
 
         20   So these are the <same> prosecutors who actually <gave lessons of 
 
         21   law to the civil parties> <> saying that the rapes outside the 
 
         22   context of marriage were not part of the trial, and yet they keep 
 
         23   talking about them in their final brief. So try to understand 
 
         24   that. 
 
         25   And then <, and this takes the cake> we are told, <">yes, it <is> 
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          1   true that you're not seized of rape. <In fact they know very well 
 
          2   that you are not seized of rape> <> But nevertheless, you can 
 
          3   re-characterize. Well, let's see, perhaps it's torture.<"> 
 
          4   <">Since there is a legal characterization in the Closing Order 
 
          5   of torture, well, why not? Why not apply torture? All that's 
 
          6   left, sorry, is just to find the right box; right? <"> 
 
          7   [09.59.31] 
 
          8   But that's not how we should proceed and this is why, Mr. 
 
          9   President, Your Honours, <> I took the care to recall what proper 
 
         10   procedure is and to remind you that you're seized of facts, not 
 
         11   of legal characterizations. 
 
         12   The point here is not for the Prosecution to tell you yes, okay, 
 
         13   these facts were not legally characterized. Well, but they're 
 
         14   interesting nonetheless because this helps us in convicting the 
 
         15   defendants, so please include them here in the whole package. No, 
 
         16   that's not how things should happen. 
 
         17   So I know that rape is something that is impacting and <> for the 
 
         18   Prosecution, <> it is advantageous to put this forth, but then 
 
         19   you should have appealed the Closing Order or presented a 
 
         20   supplementary submission before the investigation. But you cannot 
 
         21   now ask in 2017 to re-characterize facts of rape <as> torture. 
 
         22   This is not possible, simply speaking. 
 
         23   <> I'm not even going to speak about the issues of probative 
 
         24   value. I'm not going to get back to this. I know that the <Nuon> 
 
         25   Chea defence team spoke about this a little bit, and we shouldn't 
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          1   have even been speaking about this because <we> were not charged 
 
          2   <of> this. 
 
          3   But in any case, not only is <this> out of the scope of the 
 
          4   trial, but these <charges> are based on witness statements that 
 
          5   have low probative value. 
 
          6   [10.01.00] 
 
          7   In the brief of the Co-Prosecutors, therefore, they mention these 
 
          8   rapes outside of the consummation of marriage. Paragraph 586, 
 
          9   paragraph 614. 
 
         10   And then, a last point regarding this. The Prosecution is 
 
         11   suggesting to you without really requesting it, whereas they 
 
         12   should, but anyway -- they're asking you to re-characterize, but 
 
         13   there is a problem here, however. If the Co-Investigating Judges 
 
         14   concluded that rapes were not part of the policy of the CPK 
 
         15   because <> rape was punished, how, then, are we going to explain 
 
         16   that the defendants who are being charged with the policies of 
 
         17   the CPK be sentenced for acts of rape that are completely 
 
         18   contrary to the policies of the CPK. And all of this is not 
 
         19   explained <by the Prosecution> and, of course, you'll put this 
 
         20   aside. You will <> put these facts aside. 
 
         21   And <> among the facts that you're not seized of, we can also 
 
         22   include facts that are outside of the scope of the trial 
 
         23   following the severance. 
 
         24   [10.02.23] 
 
         25   And here I must say that, with complete disregard for any logic, 
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          1   the <> Prosecution is trying to have us try facts that occurred 
 
          2   in Vietnam, Vietnamese territory. 
 
          3   I was there. It was the international prosecutor who submitted 
 
          4   before you that yes, indeed, it was necessary to speak about 
 
          5   incursions into Vietnamese territory because it was important to 
 
          6   understand the genocidal intent of the defendants. 
 
          7   Well, here I must say, Mr. President, Your Honours, this is 
 
          8   particularly daring, and this is particularly obnoxious. Why am I 
 
          9   telling you this? 
 
         10   Because I would like to remind you, Mr. President and Your 
 
         11   Honours, that in 2013 the Prosecution itself asked you to remove 
 
         12   incursions in Vietnamese territory from the scope of Case 002/02. 
 
         13   And I'd like to refer you to their submissions, E301/2, paragraph 
 
         14   11 <> and don't tell me that I'm inventing because I'm going to 
 
         15   quote what they actually said. 
 
         16   The prosecutors in particular proposed -- and this was during the 
 
         17   discussion on which were the charges that were going to be 
 
         18   retained with regard to the severance of Case <002/02>. And the 
 
         19   prosecutors, in particular, proposed that the allegations in the 
 
         20   Closing Order relative to crimes that were committed by the 
 
         21   Revolutionary Army of Kampuchea in Vietnam, paragraph <> 832 to 
 
         22   840 of the Closing Order, that these charges be severed and 
 
         23   excluded from the scope of the second trial. 
 
         24   [10.04.15] 
 
         25   And here I'd like to insist, since these allegations regard facts 
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          1   that are distinct or independent <,> that are not substantially 
 
          2   linked to the genocide of the Vietnamese who were living in 
 
          3   Democratic Kampuchea. So <it is> the same prosecutors who are 
 
          4   telling you in 2013, we should exclude facts of the incursions in 
 
          5   Vietnamese territory, now, they now are requesting that you 
 
          6   should use elements relative to the incursions into Vietnam to 
 
          7   understand the genocidal intent of the defendants.<If this is not 
 
          8   nerve, than what is it?> 
 
          9   <The> Prosecution should not tell us everything and its opposite 
 
         10   at the same time. 
 
         11   Mr. President, I'm going to begin with another passage of my 
 
         12   statement, and so it might be a good time to break so that 
 
         13   everything can flow smoothly, <> if you agree to that. 
 
         14   MR. PRESIDENT: 
 
         15   Thank you, Counsel. 
 
         16   It is now time for our short break. We'll take a break now and 
 
         17   resume at 25 past 10.00. 
 
         18   The Court is now in recess. 
 
         19   (Court recesses from 1005H to 1024H) 
 
         20   MR. PRESIDENT: 
 
         21   Please be seated. The Court is now back in session. 
 
         22   And the Chamber gives the floor to Anta Guisse to resume the 
 
         23   presentation. You may now proceed. 
 
         24   MS. GUISSE: 
 
         25   Thank you, Mr. President. 
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          1   I was castigated during the break. I was told that I speak too 
 
          2   fast, so I'm going to try to be a little bit more manageable and 
 
          3   I wish to apologize to the interpreters for this. 
 
          4   I am -- Mr. President and Your Honours, I'm going to continue 
 
          5   speaking to you about law and bring up with you a point which is 
 
          6   extremely important <for> the Khieu Samphan defence team. 
 
          7   One of the difficulties that we noted in our final brief is the 
 
          8   fact that before the ECCC, procedure does not allow the defendant 
 
          9   to really appeal the Closing Order. Normally -- and this is 
 
         10   stated in Rule 74 of the Internal Rules -- only the prosecutors 
 
         11   may appeal all orders coming from the Co-Investigating Judges. 
 
         12   [10.26.06] 
 
         13   Rule 74(3) provides that the defendants may only appeal orders on 
 
         14   discussions regarding jurisdiction <> in <the sense> of the 
 
         15   principle of legality because -- what I'm saying here is because 
 
         16   the Pre-Trial Chamber settled two different decisions where it 
 
         17   stated pretty much the same thing. 
 
         18   These are decisions that we're speaking about, decisions of 12 
 
         19   January 2011 and of 15 February 2011, D427/3/15 and D427/1/ -- 
 
         20   correction, D427. I -- I will find the reference, in any case, 
 
         21   but the first decision brings up this issue of limitations with 
 
         22   regard to the <Defence's> appeal powers and we find this in 
 
         23   paragraphs <59> to 63 of this decision <, hence the first one I 
 
         24   mentioned>. And the Pre-Trial Chamber ruled that any grievances 
 
         25   with regard to defects are not challenges of jurisdiction in the 
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          1   sense of Rule 74<> and I'd like to underscore that in submissions 
 
          2   that dealt with exchanges <regarding> this position that the 
 
          3   <Prosecution> agreed to this and the Pre-Trial Chamber upheld 
 
          4   this position. 
 
          5   [10.27.57] 
 
          6   This was following an appeal by Ieng Sary against the Closing 
 
          7   Order and it explained that this appeal was not admissible <> but 
 
          8   that the grievances could be expressed. So the Chamber received 
 
          9   under these conditions first preliminary objections <, as 
 
         10   provided for by the texts,>  and then a new submission was 
 
         11   presented. After the discussion on preliminary objections, a new 
 
         12   submission was made by the Ieng Sary team, which was filed on the 
 
         13   24 February 2011, and which was linked to parts of the Closing 
 
         14   Order that were null and void and <this is submission> <E1/58> 
 
         15   and I'd like to recall that these developments are discussed in 
 
         16   our final brief. 
 
         17   So in this submission, the Ieng Sary defence was raising two 
 
         18   issues; the issue of national crimes and the issue of the crime 
 
         19   of deportation and was requesting that you settle this matter. 
 
         20   And the prosecutors said that the Ieng Sary request submission 
 
         21   was admissible by saying that there were no provisions <> because 
 
         22   there were no provisions for the Defence to appeal against the 
 
         23   Closing Order <if it wasn't regarding> the principle of legality. 
 
         24   [10.29.36] 
 
         25   The Chamber did not follow the Co-Prosecutors' argument and it 
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          1   issued a decision, E122, in which it <> admitted Ieng Sary's 
 
          2   submission, partially, by making a distinction in paragraph 2 
 
          3   between preliminary objections and the famous second submission 
 
          4   that Ieng Sary filed later on <with regard to these objections>. 
 
          5   And with regard to the issue -- with regard to the two points 
 
          6   raised by Ieng Sary in his <second> submission -- that is to say, 
 
          7   the issue of national crimes and second, the question of 
 
          8   deportation -- you answered only with regard to the question of 
 
          9   national crimes. And you decided -- and this is decision E122 -- 
 
         10   and you decided that you were not seized, on a regular basis, <> 
 
         11   of accusations of violation<s> of the Cambodian Criminal Code of 
 
         12   1956 and, therefore, for reasons of fairness the defendants 
 
         13   should not be tried for these crimes falling under the Cambodian 
 
         14   Criminal Code of 1956 and, therefore, you admitted, partially, 
 
         15   Ieng Sary's request <for annulment>. That is a small reminder to 
 
         16   remind you that you settled this issue, with regard to Ieng 
 
         17   Sary's submission, after the preliminary <instructions>. 
 
         18   And why is it important to say this? It's because in this request 
 
         19   where Ieng Sary brought up this issue of national crimes and 
 
         20   deportation, you did not make a decision; you did not rule on 
 
         21   deportation. And that's an important point because there are many 
 
         22   things in the Closing Order that go beyond the <scope>of the 
 
         23   Co-Investigating Judges and I would like to recall that <it is> 
 
         24   the submissions of the Prosecution which determine this scope. 
 
         25   [10.31.56] 
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          1    And if the Co-Investigating Judges <went elsewhere and> talked 
 
          2   about <> facts elsewhere, then they were not normally seized of 
 
          3   them. So the problem is <that> the Rules <of Procedure> do not 
 
          4   envisage anything to talk about this <or to appeal this>; it's 
 
          5   the Pre-Trial Chamber who said, "You can raise this point of 
 
          6   substance". And it's in this context that Ieng Sary made this 
 
          7   request <with regard to> national crimes and deportation. So I 
 
          8   would like to refer you to our brief, paragraphs 217 to 276. 
 
          9   And at the beginning of my intervention, I said that the Internal 
 
         10   Rules do envisage, in Internal Rule 55(2), that the 
 
         11   Co-Investigating Judges can only investigate <> those charges 
 
         12   that were in the <introductory> or supplementary submissions. 
 
         13   [10.33.00] 
 
         14   In preparing for trial 002/02, the Chamber came back towards the 
 
         15   parties, in general, and specifically towards the defence teams 
 
         16   saying, "<t>here is still something that needs to be <settled 
 
         17   with regard to> deportation"<, thus regarding the section of this 
 
         18   submission E58>, which you've only partially <settled> and you 
 
         19   ask<> the parties to speak on that and to <see> if the defence 
 
         20   teams can <agree to the issues raised>. 
 
         21   And so the <Khieu Samphan> defence <explained that, yes, in the 
 
         22   context of the preparation of Case 002/02,> these issues of 
 
         23   deportation crimes needed to be set aside because the 
 
         24   Co-Investigating Judges had come to the conclusions <> <,>had 
 
         25   drawn factual conclusions and legal conclusions on these facts, 
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          1   even though they were not in any of the Co-Prosecutors' 
 
          2   submissions, neither introductory nor supplementary. 
 
          3   And so we were quite surprised to see, in your Decision E306/5, 
 
          4   <that> you responded that basically, it was too late and you said 
 
          5   the following: 
 
          6   "The Chamber is seized of the <indictment, which has become 
 
          7   definite and> which, in accordance with <Internal> Rule 76.<7>, 
 
          8   <> <cures any procedural defects> <>." <"Cures any procedural  
 
          9   defects."> 
 
         10   So yes, it does this during the investigation, but <the Closing 
 
         11   Order> can't <cure its own defects> <I am not the one saying 
 
         12   this. That would be> a little bit limited as an argument. I'm not 
 
         13   the one who says it; it's the court of <last resort> in France 
 
         14   <which> had a similar case and they <issued a decision> in 2012 
 
         15   and it responds specifically, to this question. 
 
         16   [10.35.22] 
 
         17   So before quoting it, I would like to remind you that there is 
 
         18   another problem in your decision and <it is that> you say it's 
 
         19   too late <because it cures all procedural defects> and 
 
         20   nevertheless, you partially admitted <in your decision E122> Ieng 
 
         21   Sary's <request on the same basis> <> because <you considered you 
 
         22   were not seized of> national crimes. <Second problem,> now, if 
 
         23   you maintain this decision <and do not settle what you have to 
 
         24   settle>, there is a real problem because if the Pre-Trial Chamber 
 
         25   said <> we can't raise this point in the context of the appeal 
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          1   under Internal Rule 74 and you -- you are telling <> the Defence, 
 
          2   "No, but you can't raise this point on the substance; you had to 
 
          3   have done it before the Pre-Trial Chamber"; you are just sending 
 
          4   the ball back and forth between each other <and nobody settles 
 
          5   anything>. No one's making a decision and that's not possible and 
 
          6   why? Because that is denying justice and that is intolerable in 
 
          7   the context of  <a fair> trial. 
 
          8   And I've said, I'm not the one saying this. These were much more 
 
          9   esteemed judges and lawyers than I am who said this. <And I 
 
         10   therefore refer you to the decision we mentioned in our final 
 
         11   brief, the decision of the criminal division of the French court 
 
         12   of last resort of 11 December 2012, which brings up a similar 
 
         13   element regarding an appeal against a Closing Order in a criminal 
 
         14   context where that possibility also does not exist, which is 
 
         15   similar to the situation at the ECCC.> 
 
         16   [10.36.50] 
 
         17   <> <And> this is what this criminal <division> of the <French 
 
         18   court of last resort> said: 
 
         19   "<Whilst>, under <Article> 179, <sub paragraph> 6 of the code <of 
 
         20   criminal procedure>, the Closing Order <that has become 
 
         21   definitive leads to the curing of procedural defects> <> it 
 
         22   cannot <cure> its own procedural defects." 
 
         23   And then it continues: 
 
         24   "On the other hand, the investigating judge can only <send for 
 
         25   trial> a <charged> person <on the basis of the sole facts he or 
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          1   she is seized of.> ." 
 
          2   <It is the same principle I was reminding you of earlier.> So the 
 
          3   person who is accused and sent before the <criminal> court <for 
 
          4   facts exceeding the scope of this judge>, can obtain from the 
 
          5   <trial court,>  if the allegations are upheld <,> <that the order 
 
          6   be cancelled,>  in such a way that <his or her effective right to 
 
          7   remedy be guaranteed>. 
 
          8    <His or her right to effective remedy>. 
 
          9   <Because that's what's at stake.> 
 
         10   [10.38.46] 
 
         11   So if the Pre-Trial Chamber does not make a decision because it 
 
         12   says, "No, <I only have jurisdiction for issues related to the 
 
         13   principle of legality>, so you have to go look at this in the 
 
         14   substantive part" and then we get to the substantive part and you 
 
         15   say, "Well, no <you had to raise this issue before> the Pre-Trial 
 
         16   Chamber," then that means that <the Accused has no right to 
 
         17   effective remedy> and that is not acceptable in <a fair> trial. 
 
         18   And that is what the criminal chamber of the French court of 
 
         19   <last resort> said. And we are asking you to follow this point 
 
         20   <>in this same situation, <that is to say> when the 
 
         21   Co-Investigating Judges have gone outside of the scope, that we 
 
         22   can ask the Chamber <in substantive terms> to <issue> a ruling 
 
         23   <and set aside provisions> as <is> the case for the <crime of> 
 
         24   deportation. This is a very central part of a fair trial and it 
 
         25   means that the Defence finds itself in a <bind> if you don't 
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          1   <properly rule> on that <issue>. 
 
          2   <A little side point now.> 
 
          3   [10.40.09] 
 
          4   I know that there are regularly-held meetings, plenary meetings 
 
          5   of the General Assembly of the magistrates when they are asked to 
 
          6   make <changes in> the Internal Rules, but unfortunately, the 
 
          7   defence lawyers are not called to those meetings. <So, since the 
 
          8   defence lawyers are not invited, there are aspects that are not 
 
          9   included in the procedure. Here for example we see> two 
 
         10   positions; one of the Pre-Trial Chamber and one from your 
 
         11   Chamber, which cannot both exist in the -- in the context of a 
 
         12   single trial. A decision has to be made. 
 
         13   <> <The> criminal chamber of the French <> court <of last resort> 
 
         14   says that there is no other way to handle this, but for you to 
 
         15   make the decision on the substance and so therefore we're 
 
         16   <raising these issues of substance> for the crime of deportation 
 
         17   <as well as for> all of the other things that we brought up <in> 
 
         18   our brief which correspond to facts <> the investigating judges 
 
         19   did not have the right to investigate or draw conclusions <from> 
 
         20   <> in their Closing Order because they did not appear in the 
 
         21   <introductory> or supplementary submissions of the 
 
         22   Co-Prosecutors. 
 
         23   [10.41.26] 
 
         24   So Your Honours, when I spoke about the path to follow among 
 
         25   these meanderings <of> this Closing Order earlier, it was to lay 
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          1   out the method for you that we applied throughout our brief <in 
 
          2   order> to see when there is a doubt because the legal 
 
          3   characterizations are too <terse and for you to revisit the 
 
          4   factual aspects.> <And if it is still unclear to you, just go 
 
          5   back to the introductory and supplementary submissions of the 
 
          6   Prosecution and> then <you will> have the tools to know what is 
 
          7   normally within the scope of the facts you are seized of and what 
 
          8   is outside of it. 
 
          9   So <concretely speaking we are asking you to set aside these 
 
         10   questions that fall outside of the scope of what you are seized 
 
         11   of pursuant to the rules of a fair trial><> the same that -- that 
 
         12   you applied in <your ruling> E122, and to set aside, 
 
         13   specifically, the things that were in paragraphs 922 and 924 of 
 
         14   the prosecutors' brief, that we also see in the civil parties' 
 
         15   closing brief in paragraphs 847<, 853, 854.>. So in short, we're 
 
         16   asking you to apply the law and the rules of  <a fair> trial. 
 
         17   [10.43.02] 
 
         18   I would like to take this opportunity to correct an error <in our 
 
         19   closing brief> and I'd like to apologize because we <wrongfully 
 
         20   submitted> that in the severance <of the case>, there <was> no 
 
         21   evidence on deportation in Svay Rieng and Prey Veng. <> 
 
         22   <Unfortunately>, that's because we only looked at the annex of 
 
         23   the severance in French, which does not mention Prey Veng and 
 
         24   Svay Rieng, while the two other versions of the annex do <mention 
 
         25   them>. So mea culpa, but nevertheless, this doesn't change the 
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          1   overall problem which is that <facts of> deportations in the 
 
          2   context that I just explained to you <could not> be dealt with by 
 
          3   the investigating judges because they've gone outside of their 
 
          4   scope and therefore, you need to set them aside. <Yes, Tram Kak, 
 
          5   I apologize.> <I was speaking about the facts> of deportation, 
 
          6   related to Tram Kak, <which were also> in the annex of the 
 
          7   severance in French. 
 
          8   So outside of <> the fact that the investigating judges went 
 
          9   outside of their scope, <in order to respect the principles of a> 
 
         10   fair trial, you must set aside all the evidence that <> is not 
 
         11   covered by the Closing Order and we have noted <these> throughout 
 
         12   our closing brief. 
 
         13   [10.44.38] 
 
         14   And we have also taken care -- and obviously, we can't <expound> 
 
         15   this in the few hours that are <given> to us -- but we have also 
 
         16   taken care <> for each crime and site envisaged to tell you what 
 
         17   the scope was initially, whether it <applied> <> or not, <what we 
 
         18   contested and why> <> so you know exactly why we're telling you 
 
         19   that this is within the scope or this is not within the scope 
 
         20   when <we> are telling <you> that the charges are insufficient. 
 
         21   So now, Mr. President, Your Honours, I would like to come back to 
 
         22   the question of the approach to <evidence> <> <And I must say 
 
         23   that in this trial we are a bit at sixes and sevens when we deal 
 
         24   with the approach to the evidence.> <This problem is raised with 
 
         25   regard to the co-prosecutor's brief and here my colleagues from 
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          1   the Nuon Chea team explained it to you clearly, by telling you 
 
          2   that despite the recommendations of the Supreme Court> the 
 
          3   prosecutors don't make any difference between testimony in 
 
          4   written statements, hearsay <or> not, <> <testimonies> before 
 
          5   DC-Cam; <for them it's one big stew>. 
 
          6   [10.45.57] 
 
          7   So it's true that the ruling of the Supreme Court had the merit 
 
          8   of recalling what the rules in force were that should preside 
 
          9   over the review of evidence, but also, it was nothing new; it 
 
         10   simply recalled the principles that already existed and <that> 
 
         11   unfortunately, neither the Prosecution in 002/01, nor the Chamber 
 
         12   applied <>. So it was just recalling something. It wasn't 
 
         13   something new. 
 
         14   And unfortunately, I note that again, in their brief, the 
 
         15   Prosecution and the civil parties do not respect these rules of 
 
         16   the approach to evidence. 
 
         17   In paragraph <1114> <, for example,>  of the Co-Prosecutors' 
 
         18   brief, they quote a written statement of <Sin Chhem> that 
 
         19   <refers> to the acts and conduct of Khieu Samphan. <However you 
 
         20   issued a decision regarding this matter, <> written statements on 
 
         21   the acts and conduct of the Accused cannot> be used because the 
 
         22   Defence <has> not had the opportunity to cross-examine on these 
 
         23   facts. 
 
         24   The only exceptions are when the witness is deceased and Im Chaem 
 
         25   is not deceased. <In fact she> was not even asked to appear <by 
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          1   the Prosecution>. So I don't see based on which <criteria> the 
 
          2   Co-Prosecutors based themselves to raise Khieu Samphan's conduct 
 
          3   <by bringing up> Im Chaem. 
 
          4   [10.47.50] 
 
          5   So another challenge in the approach to evidence <by way of an 
 
          6   example:> <> the Prosecution is using, as a basis, Henri Locard's 
 
          7   statements on Khieu Samphan and it's presented to you as if he 
 
          8   was an authority on the question. Well, I'm sorry to have to 
 
          9   bring up this painful episode of the examination of Henri Locard 
 
         10   <but we should recall that> he said <regarding Khieu Samphan: 
 
         11   "Sure, I have the evidence to tell you this and that."> <Well 
 
         12   that's> hearsay.  <We're> still waiting for the passages of his 
 
         13   works or <,> specifically, the recordings that refer to the 
 
         14   things that he affirmed to us -- that he said to us. 
 
         15   This is opinion, speculation, extrapolation, and above all, the 
 
         16   experts, as of their very nature, are not meant to testify on the 
 
         17   <> conduct of the Accused. And I refer you to <> paragraph 575 of 
 
         18   our final brief, on this point, which was recalled by the Supreme 
 
         19   Court. I would also like to refer you to paragraph 587 and <631>, 
 
         20   where we talked about the problem of the partiality of the 
 
         21   statements of Mr. Locard. 
 
         22   [10.49.38] 
 
         23   Also, from the civil parties, they also mentioned <statements> 
 
         24   relating to the acts and conduct of Mr. Khieu Samphan and I would 
 
         25   like to remind you, because it's important, the civil parties, in 
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          1   paragraph 119, say that we can use these statements and the only 
 
          2   restriction would be if this were the sole basis of your 
 
          3   conclusions. No, that's not true. Written statements related to 
 
          4   the acts and conduct of the Accused, purely and simply, cannot be 
 
          5   used. 
 
          6   I will move to Sar Sarin, <whose credibility was so challenged 
 
          7   that the Co-Prosecutors didn't even dare mention him in their 
 
          8   closing brief,> but the civil parties do quote him. 
 
          9   I'd also like to quickly go over what my colleagues from the Nuon 
 
         10   Chea team might have said on the shortcuts that were taken in the 
 
         11   presentation of a list, saying that this proved something <> 
 
         12   <because mention was made of the person's occupation>. <And> I 
 
         13   would like to recall that the elementary rule of procedural law 
 
         14   is that the culpability of the Accused must be proven beyond a 
 
         15   reasonable doubt <by the Prosecution>. <The point is not to say, 
 
         16   as they have so often done, particularly concerning Khieu 
 
         17   Samphan: "He couldn't not have not known."> That's <theory or> 
 
         18   speculation <>. It's different to say he knew and here is the 
 
         19   proof. That is a demonstration. 
 
         20   [10.51.35] 
 
         21   So the approach to evidence brings me, also, to react now to the 
 
         22   final statement of my colleague, Marie Guiraud, who raised the 
 
         23   question of credibility or the contradictions that could have 
 
         24   occurred <in certain civil party statements>, saying that too 
 
         25   much time had passed and that could lead to some <variations>. 
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          1   And yes, it's true. It's true that more than 40 years have passed 
 
          2   before people testified. 
 
          3   And <she shared a notion with you by saying:> that there's the 
 
          4   main thing and then there's the accessory or the secondary 
 
          5   features. So what does that mean concerning <the examination of 
 
          6   the content of> statements of civil parties? " 
 
          7   So the problem that I have, really, is saying: <"then what> are 
 
          8   we determining as the main factor and something that's 
 
          9   secondary?"<So>, the main thing <would be what is inculpatory and 
 
         10   the secondary what is exculpatory? On which criteria do we base 
 
         11   ourselves if there are contradictions?" 
 
         12   There are contradictions and the true question, the only question 
 
         13   we must ask ourselves in criminal law, is not to know whether the 
 
         14   factor is of main or secondary importance but whether it 
 
         15   constitutes a sufficiently reliable and credible element to 
 
         16   convict beyond any reasonable doubt.>  <>. That's the only rule 
 
         17   -- procedural rule that there is for examining statements of 
 
         18   civil parties or even of witnesses. 
 
         19   And I need to make a little detour here and <focus on an 
 
         20   argument> that is <also> in the civil parties' brief <where we 
 
         21   are told> in paragraphs 112 and 115 <> that there can be 
 
         22   variations in these statements of the civil parties, specifically 
 
         23   because the statements that were made very early on, <before the 
 
         24   issuance of a> Closing Order <do not allow us to know> what the 
 
         25   charges were yet. 
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          1   So here, I must say that I'm very worried by this argument 
 
          2   because what does this mean? This means that the civil parties 
 
          3   had to <tamper with> their stories. They were supposed to talk 
 
          4   about what they went through during this period, <and they'd> 
 
          5   adjust their stories according to what the charges are. What does 
 
          6   that mean? So that's an even greater problem because we know that 
 
          7   in the context of the Closing Order, several <findings> were 
 
          8   based on civil party statements. So if <I am told> they're not 
 
          9   that reliable because <we> didn't know what the charges were at 
 
         10   the time, there's a real problem of principle there. So that also 
 
         11   is not a viable argument. 
 
         12   [10.54.24] 
 
         13   And then, in this approach to evidence, there is also this quite 
 
         14   extraordinary phenomenon; you had two days for <the> final 
 
         15   statements <of> the Prosecution and not once<, not one single 
 
         16   time,> did the Co-Prosecutors speak the words "armed conflict". 
 
         17   And I'm telling you, <I couldn't believe it>. I did ask my team 
 
         18   to <do a digital search> to look for armed conflict<>. Two days 
 
         19   of statements and armed conflict was never spoken <about,> as if 
 
         20   it were secondary. <They do not pronounce the word "armed 
 
         21   conflict" but> they ask you to <sentence> them to life in prison 
 
         22   and in accordance with the Geneva <Conventions>, so I see a real 
 
         23   problem there.<>. So that's a real tour de force to talk about 
 
         24   <facts that occurred between> 1975 to 1979 without ever uttering 
 
         25   the words "armed conflict". <Especially when we are told that> 
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          1   it's not of too much interest to speak about armed conflict 
 
          2   unless we're talking about incursions into Vietnam, which are 
 
          3   outside the scope of the <trial>. So from our side <in> the Khieu 
 
          4   Samphan defence team, we dedicated a portion of our brief to talk 
 
          5   about the genesis of armed conflict <as well as to draw up a 
 
          6   brief chronology> and I'll talk about that later in more detail. 
 
          7   [10.55.49] 
 
          8   But why is it important; <it is not> because we want to <make> 
 
          9   history for the sake of history.<> Because when you separate the 
 
         10   facts from this context of armed conflict, there are lots of 
 
         11   things that we don't understand and the Prosecution, -- and I'll 
 
         12   come back to this -- they come to us saying, "Oh, the speeches of 
 
         13   Khieu Samphan and Pol Pot <at the end of> 1977 and <beginning of> 
 
         14   1978, they <are inciting the> genocide of the Vietnamese." Well, 
 
         15   sure if you don't talk about the fact that there was an invasion 
 
         16   by the Vietnamese into <Cambodian> territory in 1977, if you 
 
         17   don't <> say that it was in this context that those speeches were 
 
         18   given; well, what can you understand? It's <the basic> minimum of 
 
         19   intellectual rigour to put things in their context, but I'll get 
 
         20   back to this question. 
 
         21   Before that, I would like once again and still <to> speak to you 
 
         22   of law. Yes, I am the lawyer of Mr. Khieu Samphan. I am <in a 
 
         23   court of law> <> and therefore I'm going to talk to you about law 
 
         24   and I'm going to talk to you about the principle <> of legality. 
 
         25   [10.57.05] 
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          1   <As I explained to you at the start Mr. President, Your Honours> 
 
          2   the <particular> challengers that we've had in this <Court> is 
 
          3   that the trial is occurring very long after the facts and we also 
 
          4   need to do <these> mental gymnastics to know what the applicable 
 
          5   law was, at the time <> because it has an effect on what the 
 
          6   Accused risked for their <conduct> at the time, and that's 
 
          7   related to the law that you're going to apply. <And this 
 
          8   principle of legality is a fundamental principle.> 
 
          9   So this principle of law is the very basis -- elementary basis of 
 
         10   <criminal procedure>. You can only be judged on the applicable 
 
         11   law at the time of the alleged crime. <And this is all the more 
 
         12   important that this court draws much from international law and 
 
         13   certain aspects of international jurisprudence.> <But> every 
 
         14   time, it needs to be verified that the principle of legality is 
 
         15   respected. 
 
         16   [10.58.13] 
 
         17   I referred, earlier, to a decision of the Supreme Court and I'll 
 
         18   come back to it later and I must tell you that we were less 
 
         19   thrilled than the Nuon Chea defence <regarding certain findings> 
 
         20   of the Supreme Court and I will come back to that. 
 
         21   But in any case, what is clear is that for the crimes that you 
 
         22   need to rule on, for the modes of accountability that you need to 
 
         23   apply, you must apply the law as it existed at the time. <That's 
 
         24   the principle of legality> So <what's at stake here is the law, 
 
         25   not the individual, the law.> <What was the law?> <> <What> was 
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          1   the international customary law, at the time, and that is what 
 
          2   needs to be applied. 
 
          3   And why am I telling you all of this? Because when we read the 
 
          4   brief of the Prosecution, we clearly see that the prosecutors are 
 
          5   doing everything upside down. The approach of the Prosecution is 
 
          6   completely contrary to the principle of legality. They're telling 
 
          7   you, first of all, that the crime or the mode of liability 
 
          8   existed in international law. And then they provide you with the 
 
          9   definition of the crime. 
 
         10   That's not how things should happen. First, we should speak about 
 
         11   the crime and understand what was the definition back then of the 
 
         12   crime and then we can see <> how we may apply the <relevant 
 
         13   definition>. And this is so clear, that at the onset, the ECCC 
 
         14   acknowledged this principle of legality. 
 
         15   [11.00.10] 
 
         16   And the most blatant example <perhaps> is Joint Criminal 
 
         17   Enterprise where there were three forms; form 1, form 2, and form 
 
         18   3, and we excluded version 3 or form 3 from this trial by saying 
 
         19   that the definition of this form of Joint Criminal Enterprise, 
 
         20   form 3, did not exist between '75 and '79. And in order to <know> 
 
         21   whether or not it existed, it was necessary to dissect the 
 
         22   definition in order to know if this was something that was 
 
         23   foreseeable and accessible to the defendants. 
 
         24   And I'm telling you that at the start the ECCC acknowledged this 
 
         25   reality. Unfortunately, the Supreme Court Chamber emptied the 
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          1   principle of legality of <> its substance in the Appeal Judgment 
 
          2   in 002/01. However, they did do a good job in the Duch <judgment> 
 
          3   and they came up with a nice quote from Mettraux <in footnote 
 
          4   184> and this is what Guenael Mettraux says <>: 
 
          5   [11.01.20] 
 
          6   "The viability of the jurisprudential legacy of tribunals will 
 
          7   depend, to a great extent, not on the theoretical aspirations of 
 
          8   the drafters, but on their ability to base their decisions on a 
 
          9   set of pre-existing rules. The contribution of both of these 
 
         10   courts to history and to law risks being minimal if they give the 
 
         11   impression that they just simply resorted to intellectual 
 
         12   self-satisfaction or legal activism." 
 
         13   This is a nice quote. 
 
         14   And in paragraph 97 of the Duch Appeal Judgment, this is what the 
 
         15   Supreme Court said back then: 
 
         16   "<><Although> it is clear that the ECCC will benefit from 
 
         17   inspiring itself from <the reasoning of> ad hoc tribunals that 
 
         18   contributed to the formulation and to the development of 
 
         19   international criminal law; they, nonetheless, are obliged, given 
 
         20   the principle of legality and given the protections linked to 
 
         21   this principle, to make sure that the criteria defining the 
 
         22   constitutive elements of the crime<s> as well as the modes of 
 
         23   participation were provided for by law during the period falling 
 
         24   under their ratione temporis jurisdiction. Moreover, they have to 
 
         25   have been foreseeable by the defendants <> as well as 
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          1   accessible." End of quote. 
 
          2   [11.02.59] 
 
          3   It was clear. It was sharp. And the Supreme Court Chamber 
 
          4   explained that there had to be a careful <and rational> 
 
          5   assessment of these criteria to guaranty the legitimacy of the 
 
          6   ECCC. 
 
          7   Up until now, everything was fine and dandy, but then -- but then 
 
          8   Case 002/01 final Appeal Judgment <came about and> everything 
 
          9   crumbled. Everything crumbled, everything collapsed because here, 
 
         10   unfortunately, legal activism or whatever pressure <prevailed>, 
 
         11   maybe because <> the application of the principle would have led 
 
         12   to the acquittal of Khieu Samphan. But however, the Supreme 
 
         13   Court, which knows perfectly well what the criteria <are> in 
 
         14   order to understand the principles of legality, dropped 
 
         15   everything and it retained the definition of the crime of murder 
 
         16   with a notion of dolus eventualis. 
 
         17   [11.03.55] 
 
         18   So yes, I'm speaking about law; that's maybe a little bit 
 
         19   complex. What is dolus eventualis? Well, that means that, 
 
         20   basically, they were explaining to us that it was possible to 
 
         21   commit a crime -- commit the crime of murder without really 
 
         22   having, at the onset, the intent of committing this crime of 
 
         23   murder. Dolus eventualis is very, very complex; very, very 
 
         24   difficult to understand for a layman, and I must say, myself, I 
 
         25   find it also very difficult to understand. 
 

E1/525.1
01521696



Extraordinary Chambers in the Courts of Cambodia 
Trial Chamber – Trial Day 505                                                                          
Case No. 002/19-09-2007-ECCC/TC 
20 June 2017 

 

 Corrected transcript: Text occurring between less than (<) and greater than (>) signs has been corrected to ensure consistency 
among the three language versions of the transcript. The corrections are based on the audio recordings in the source language 
and may differ from verbatim interpretation in the relay and target languages.  Page 56 

                                                          56 
 
          1   However, the Chamber retained this crime of murder with dolus 
 
          2   eventualis which is <> a lesser intent than the intent to kill 
 
          3   because, otherwise, it would be impossible to sentence the 
 
          4   defendants for population movement. You'd have to lower the 
 
          5   threshold. If the people didn't really want to kill the 
 
          6   population and they wanted to <> <convict> for murder, well, 
 
          7   <then they> had to lower this intent except that what was 
 
          8   mentioned in the Duch Appeal Judgment and what was recalled by 
 
          9   the Supreme Court Chamber; that is to say, the conditions in 
 
         10   which we could apply the principle of legality. 
 
         11   [11.05.08] 
 
         12   First condition, it was necessary for the definition of the 
 
         13   constitutive elements of the crime or the modes of participation 
 
         14   <> to be not only <provided for by the law but also> foreseeable 
 
         15   and accessible and second of all -- second condition, <> the 
 
         16   judges could rely on <> domestic law to establish that the 
 
         17   Accused could reasonably know that the crime in question was 
 
         18   forbidden. 
 
         19   In the 002/02 judgment, all of this goes out the window and <> 
 
         20   they're trying to come up with a crime of murder with dolus 
 
         21   eventualis because it's important to convict. So in 002/02, it 
 
         22   upheld or supported the existence of a lower intent than the 
 
         23   intent to kill and since they were trying to uphold your 
 
         24   decision, <in> your decision you based yourselves <, and for a 
 
         25   reason,> on jurisprudence that was post facto and that was the 
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          1   core of our appeal. 
 
          2   We were saying that the Chamber based itself on the jurisprudence 
 
          3   of the ICTR<, ICTY><,> etc. <,> in order to speak about a lower 
 
          4   intent than the intent to kill and since this is posterior 
 
          5   jurisprudence, this means -- and it's true that in contemporary 
 
          6   and previous jurisprudence, this did not exist <,> <a> lower 
 
          7   intent did not exist than the intent to kill with regard to 
 
          8   murder except that, well, if these were posterior elements, this 
 
          9   means that the principle of legality was violated. 
 
         10   [11.07.03] 
 
         11   Thus, what did the Supreme Court do? Well, the Supreme Court 
 
         12   could not really, logically speaking, and in the face of the 
 
         13   world, based itself on posterior jurisprudence. What did it do? 
 
         14   Well, it went to interpret in a completely odd, bizarre way and 
 
         15   you'll understand why <,it> based itself on the Nuremberg 
 
         16   jurisprudence to say that there was a lower intent than the 
 
         17   intent to kill. 
 
         18   And what did it find as jurisprudence to try to support this 
 
         19   issue -- this question, which is to say <> we could be 
 
         20   <convicted> for murder even if we didn't have the intent to kill? 
 
         21   Well, it went to look for the <Nuremberg> doctor case. The 
 
         22   doctors of <Nuremberg>; that is to say, those who would conduct 
 
         23   experiments on the Jews, on the Roma, on homosexuals in the death 
 
         24   camps; basically, <> well, what the Supreme Court said to us <is> 
 
         25   that in the death camps, maybe it was possible not to have the 
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          1   intent to kill. 
 
          2   [11.08.17] 
 
          3   Well, I must say here, I am completely flabbergasted because this 
 
          4   gets back to what I was saying <> which is do we agree or do we 
 
          5   have any reasons to be proud of the legal legacy of the ECCC? 
 
          6   Well, here we have the Supreme Court that tells us that in the 
 
          7   death camps, it was possible not to have the intent to kill. All 
 
          8   of this because it was absolutely necessary to <uphold this 
 
          9   question> of dolus eventualis. This is meaningless, but this is 
 
         10   enough to save the decision to sentence to life and the holy 
 
         11   grail of a life sentence. <Everyone can rave in the press:> it's 
 
         12   great. Justice was done. The struggle against impunity, etc., but 
 
         13   nobody really focused on the issue of what were the legal 
 
         14   motivations <> that allowed this sentence and this is what 
 
         15   allowed the sentence<>: <in> the death camps, it was possible not 
 
         16   to have the intent to kill. 
 
         17   [11.09.26] 
 
         18   So I do not know if that is the legacy that the ECCC wants to 
 
         19   leave behind, but I don't want this kind of legacy. And this is 
 
         20   why we started our brief by recalling jurisprudence <regarding> 
 
         21   the possibility that you have <> when there's such a blatant <and 
 
         22   fundamental> error of law that you cannot follow -- follow it. 
 
         23   You are allowed to get back to it and correct it. <And I believe 
 
         24   this so strongly> that even yourselves, when you looked at this 
 
         25   issue of dolus eventualis, you did not mention the Nuremburg 
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          1   jurisprudence. 
 
          2   Nobody mentioned Nuremburg jurisprudence with regard to dolus 
 
          3   eventualis. It's been years and years that we're speaking about 
 
          4   crimes before international courts and nobody dared to mention 
 
          5   the jurisprudence of Nuremburg to speak about dolus eventualis in 
 
          6   the crime of murder. 
 
          7   So, it's up to you to see which legacy you wish to leave behind, 
 
          8   but we're asking you, of course, to not follow this iniquitous 
 
          9   solution which was, of course, not <foreseeable> by Khieu Samphan 
 
         10   because it is only the Supreme Court that identified it in some 
 
         11   kind of sui generis creation, <and> a very poor interpretation, 
 
         12   in fact, of the Nuremburg jurisprudence. 
 
         13   So this issue of the application or the retroactive application 
 
         14   of post facto law <>  is also found in crimes against humanity 
 
         15   and other inhumane acts and I'm obliged to note here that there 
 
         16   is an operating mode of the Prosecution which is recurring which 
 
         17   is to lower the level of the intent. 
 
         18   [11.11.05] 
 
         19   The other inhumane acts in the explanations provided by the 
 
         20   Prosecution in its final brief, well, we see excesses -- blatant 
 
         21   excesses. They start by recalling, in paragraph 178, the 
 
         22   definition such as it was provided by the Supreme Court in the 
 
         23   Appeal Judgment of 002/01 by saying that the other inhumane acts 
 
         24   can be defined by the nature and the similar gravity to that of 
 
         25   the crimes <> against humanity <and of crimes that> caused great 
 

E1/525.1
01521700



Extraordinary Chambers in the Courts of Cambodia 
Trial Chamber – Trial Day 505                                                                          
Case No. 002/19-09-2007-ECCC/TC 
20 June 2017 

 

 Corrected transcript: Text occurring between less than (<) and greater than (>) signs has been corrected to ensure consistency 
among the three language versions of the transcript. The corrections are based on the audio recordings in the source language 
and may differ from verbatim interpretation in the relay and target languages.  Page 60 

                                                          60 
 
          1   suffering and<, third point,> <> caused deliberately with the 
 
          2   intent of inflicting severe harm. 
 
          3   Here, I'm referring you to our developments in paragraph <2,407> 
 
          4   of our final brief and also I'd like to recall what the Pre-Trial 
 
          5   Chamber said, <which> is that the question of other inhumane acts 
 
          6   is an issue of law and an issue of fact. 
 
          7   [11.12.05] 
 
          8   And contrary to the recommendations and the proper corrections, 
 
          9   this time, <of> the Supreme Court, the prosecutors are using 
 
         10   posterior definitions to <find> their argumentation. What does 
 
         11   the Supreme Court say exactly? In its paragraph <> 589, it said 
 
         12   that the use of definitions of crimes against humanity that are 
 
         13   distinct and posterior <was> anachronistic and not founded in 
 
         14   law; in particular, with regard to forced disappearance and 
 
         15   population transfer. 
 
         16   And in full contradiction, the Prosecution is providing you with 
 
         17   posterior definitions; that is to say, contemporaneous 
 
         18   definitions that are way posterior to the period of '75 - '79. 
 
         19   They're providing you with posterior definitions for forced 
 
         20   transfer, forced disappearance, forced marriage and rape, and 
 
         21   attacks against human dignity. 
 
         22   And the principle of legality, where is it here? Well, it's out 
 
         23   the window -- out the window as many, many things which are 
 
         24   linked to criminal procedure in the brief of the Co-Prosecutors. 
 
         25   [11.13.15] 
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          1   Now, regarding the crime against humanity <of other inhumane acts 
 
          2   in the form of rape>, well, this is the ultimate. The prosecutors 
 
          3   are even proposing to you their own definition by saying that the 
 
          4   definition provided by the ICC <and ICTs> are too restrictive. So 
 
          5   not only they're not doing their job, which is to know -- which 
 
          6   is to examine which were the degrees of gravity back then - but 
 
          7   on top of that, they're telling you, "No, no, no, hold on; the 
 
          8   definition provided by international <tribunals> and the ICC are 
 
          9   not new; we need a new definition." So they're asking you to 
 
         10   apply their definition -- their definition of 2017. So well, <> 
 
         11   if we're not speaking about the principle of legality going out 
 
         12   the window, I don't know what we're talking about. 
 
         13   [11.14.12] 
 
         14   So, now the civil parties, however, <> are much more legalistic 
 
         15   and <> more focused on the principle of legality, but it's true 
 
         16   that when I heard the statements from my colleague, Marie 
 
         17   Guiraud, I acknowledged that the logic that she presented to you 
 
         18   <to present> the way to follow -- to follow in order to know <> 
 
         19   to what corresponded the crime of other inhumane acts back then 
 
         20   in the period; Step number 1, identifying an articulation between 
 
         21   law and a prohibition; Step number 2, analysis of the degree of 
 
         22   gravity of other crimes against humanity listed elsewhere in 
 
         23   international conventions, for example. 
 
         24   So the road map here, such as it was presented by my colleague, 
 
         25   Marie Guiraud, corresponds, also, to our analysis such as we 
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          1   developed it in our final brief; in particular, in paragraph 
 
          2   2,402 and 2,405 of our brief. 
 
          3   However, with regard to the application, we do not necessarily 
 
          4   agree on the process that was followed. It's -- <obvious> 
 
          5   posterior norms give you an indication, but this does not allow 
 
          6   us to know if this conforms or not with the principle of 
 
          7   legality. The existence of more specific standards, posterior 
 
          8   standards does not determine, in itself, the compliance with the 
 
          9   principle of legality. 
 
         10   [11.15.59] 
 
         11   And why am I insisting upon this is that you must follow this 
 
         12   process, examine this point with regard to forced marriage and 
 
         13   this is all the more so with regard to forced marriage or the 
 
         14   crime <against humanity> of forced marriage, such as was defined 
 
         15   posteriorly, <that it> was never established as a distinct crime 
 
         16   against humanity. It was always presented as other inhumane acts. 
 
         17   We spoke a lot about the jurisprudence of the Special Court for 
 
         18   Sierra Leone. By definition, this dates back to 2008, necessarily 
 
         19   posterior, of course, so it's going to be very, very difficult to 
 
         20   apply this jurisprudence to this -- to our current case. This 
 
         21   jurisprudence provides us with the definition of forced marriage, 
 
         22   of the crime against humanity, and other of -- other inhumane 
 
         23   acts in 2008, so this is a long way after '75-'79. 
 
         24   [11.17.08] 
 
         25   And the civil parties acknowledged that the elements of the crime 
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          1   of forced marriage at the ECCC and before the Special Court for 
 
          2   Sierra Leone are different, but they're, however, asking you to 
 
          3   apply -- and this is completely illogical -- this jurisprudence 
 
          4   from the SCSL. And why is this not possible? Because in the 
 
          5   context of <step> number 1, which is to look for the articulation 
 
          6   between the fundamental rights and prohibitions, the Prosecution 
 
          7   as well as the civil parties do not demonstrate that the 
 
          8   behaviour charged reached the same degree of gravity as murder, 
 
          9   extermination, enslavement, deportation, imprisonment, torture, 
 
         10   or persecution for political grounds. And <, for a good reason,> 
 
         11   because it's not possible to demonstrate a similar degree of 
 
         12   gravity at the period of the crime. 
 
         13   So I'm referring you, of course, to our brief on this issue and I 
 
         14   already mentioned the paragraphs to you and then I'd like to 
 
         15   finish with this point. It is an important point. It is important 
 
         16   that the stammerings with regard to the emergence of more 
 
         17   specific norms with regard to forced marriage prove<> that back 
 
         18   then that forced marriage was not considered illegal. 
 
         19   And by the way, <> this is so clear that the judges of the <> 
 
         20   Appeal Chamber of the SCSL expressly indicated that they -- they 
 
         21   especially used the Brima case to have jurisprudence develop<>; 
 
         22   that is to say that in 2008, jurisprudence had not yet evolved. 
 
         23   So <> this is even <> even clearer for the period of '75-'79. 
 
         24   [11.19.08] 
 
         25   And now with regard to the question of putting at the same 
 

E1/525.1
01521704



Extraordinary Chambers in the Courts of Cambodia 
Trial Chamber – Trial Day 505                                                                          
Case No. 002/19-09-2007-ECCC/TC 
20 June 2017 

 

 Corrected transcript: Text occurring between less than (<) and greater than (>) signs has been corrected to ensure consistency 
among the three language versions of the transcript. The corrections are based on the audio recordings in the source language 
and may differ from verbatim interpretation in the relay and target languages.  Page 64 

                                                          64 
 
          1   <>level <> crimes of forced marriages <as> other inhumane acts <> 
 
          2   as other crimes, the prosecutors, themselves, said that they 
 
          3   could not be equated. And here I am quoting the national 
 
          4   prosecutor on 17 October 2014, transcript E1/242.1; this was at 
 
          5   around 10.21 in the morning and this is what she said: 
 
          6   "Forced marriage maybe was not the worst crime that occurred in 
 
          7   DK, but this was a fundamental violation of the right to 
 
          8   freedom." 
 
          9   Unfortunately, maybe, but the fundamental violation of the right 
 
         10   to freedom does not carry the same weight as a crime against 
 
         11   humanity. There are fundamental violations of the right to 
 
         12   freedom which are not crimes against humanity. 
 
         13   [11.20.14] 
 
         14   And in order to finish with this point, in order to support what 
 
         15   I just said, I'd like to refer you to the Popovic Judgment of the 
 
         16   ICTY of 30 January 2015, paragraph 761, which states -- and here, 
 
         17   I'm going to quote it in English: 
 
         18   "The Trial Chamber correctly stated that not every denial of 
 
         19   human right is serious enough to constitute a crime against 
 
         20   humanity." 
 
         21   At the period of DK, just as today, all violations of fundamental 
 
         22   rights were not and are not sufficiently serious to be crimes 
 
         23   against humanity or to constitute crimes against humanity. So 
 
         24   let's be clear about this. I'm not telling you that everything is 
 
         25   wonderful and that we shouldn't move ahead towards something else 
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          1   later. <As> <> most of us here in this courtroom <> <we> believe 
 
          2   in law and, of course, developments are necessary, but these 
 
          3   developments will not be possible in <your jurisprudence> because 
 
          4   you're judging facts that happened between '75 and '79 and the 
 
          5   first time we spoke about this issue was in 2008 at the SCSL 
 
          6   which was way after the facts. 
 
          7   [11.21.50] 
 
          8   And because the issue of the determination and the assessment of 
 
          9   what <was and> could constitute a crime against humanity as other 
 
         10   inhumane acts <of> forced marriage <> is a question of fact and 
 
         11   of law<.> I'm going to give the floor to my colleague, Kong Sam 
 
         12   Onn, who will speak about the regulation of marriage and he's 
 
         13   going to speak to you about the issue of the regulation of 
 
         14   marriage in factual terms and the conclusions that we <> drew 
 
         15   from this which will make it impossible for you to <reach a 
 
         16   finding of guilt>. Legally, you cannot because this <> was not a 
 
         17   crime back then or at least it was not a crime that carried the 
 
         18   same weight as a crime against humanity<.> <Secondly>, the 
 
         19   factual elements do not allow you to convict. 
 
         20   So I do not know, Mr. President, if you want to take the lunch 
 
         21   break right now and then we can start with the statement of my 
 
         22   colleague, Kong Sam Onn, later or if you want him to start right 
 
         23   now. Well, we are in your hands. 
 
         24   MR. PRESIDENT: 
 
         25   Counsel Kong Sam Onn, you may start now so we can save a little 
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          1   bit of time. 
 
          2   [11.23.21] 
 
          3   MR. KONG SAM ONN: 
 
          4   Thank you, Mr. President. 
 
          5   We are now discussing the topic of the forced marriage, as my 
 
          6   colleague has just made a presentation to the Chamber, including 
 
          7   the facts and the principle of legality, that there is no law 
 
          8   that is applicable to convict our client, Khieu Samphan. Because 
 
          9   the act is not severe enough as my client, Khieu Samphan, is 
 
         10   charged of the other inhumane acts which are part of the crimes 
 
         11   against humanity. 
 
         12   I will now turn our attention to some facts in relation to forced 
 
         13   marriages and why force marriages and why forced marriages did 
 
         14   not carry the same weight as in the crimes against humanity, 
 
         15   which is in the form of other inhumane acts. 
 
         16   Legally speaking, we can see that forced marriage is not a crime 
 
         17   in the national law, nor was it applicable during the period of 
 
         18   1975 to 1979. In Cambodia, only in 2005, two laws were enacted. 
 
         19   One was the domestic violence and we can see that the 
 
         20   presentation of evidence by the Co-Prosecutors is only relied on 
 
         21   this point; that is on the -- the violence and as well as an 
 
         22   individual rape and not a systematic rape which shall fall 
 
         23   outside the responsibility of my client, Khieu Samphan. 
 
         24   [11.26.43] 
 
         25   I'd like to briefly move to counter the presentation by the 
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          1   national Co-Prosecutor, which was made on the 19th <June> (sic) 
 
          2   at <15.10>, and allow me to quote: 
 
          3   "Khieu Samphan relied on further evidence that the traditional 
 
          4   marriage was that the marriage in Cambodia does not depend on 
 
          5   love. Relying on this, the defence for Khieu Samphan confused the 
 
          6   crimes of forced marriage. It is not the absence of love that 
 
          7   made forced marriage a crime and the attendance of the parents in 
 
          8   the process of choosing a partner does not cause the <forced> 
 
          9   marriage to be a <crime>. 
 
         10   However, forced marriage becomes a crime when the state played a 
 
         11   role in choosing a spouse and -- and forced the people to marry 
 
         12   those spouses or to punish them severely if they refused to do so 
 
         13   and those people were forced to consummate in the so-called 
 
         14   marriages without their consent and that led to physical and 
 
         15   psychological harm to the victims." End of quote. 
 
         16   [11.28.48] 
 
         17   I'd like to explain the core elements in the presentation by the 
 
         18   Co-Prosecutors. First, it's on the selection of a partner and 
 
         19   second, on the force of people to get a spouse or partner, and 
 
         20   third, that they would be severely punished if they failed to do 
 
         21   so and number four, the force upon them to consummate their 
 
         22   marriage. This is a summary of what was claimed by the 
 
         23   Co-Prosecutors. 
 
         24   However, the main point is that whether there is any existence of 
 
         25   a policy that Khieu Samphan shall be responsible for all these 
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          1   four allegations and I will counter these points in details, but 
 
          2   due to the time; I'd like to stop for now. Thank you. 
 
          3   [11.30.06] 
 
          4   MR. PRESIDENT: 
 
          5   Thank you. It is now convenient time for our lunch break. We'll 
 
          6   adjourn now and resume at 1.30 this afternoon and Parties, please 
 
          7   be informed. 
 
          8   And security personnel, you are instructed to take Khieu Samphan 
 
          9   to the waiting room downstairs and have him returned to attends 
 
         10   the proceedings this afternoon before 1.30. 
 
         11   The Court is now in recess. 
 
         12   (Court recesses from 1130H to 1330H) 
 
         13   MR. PRESIDENT: 
 
         14   Please be seated. The Court is now back in session. 
 
         15   Again, the floor is given to the Defence Counsel for Khieu 
 
         16   Samphan to continue with his presentation of the closing 
 
         17   statement. 
 
         18   MR. KONG SAM ONN: 
 
         19   Thank you, Mr. President. Allow me to continue with our closing 
 
         20   statement. 
 
         21   Mr. President, Your Honours, we must now turn our attention to 
 
         22   the evidence before this Chamber on marriage. 
 
         23   It should be recalled that Khieu Samphan is being prosecuted for 
 
         24   crimes that occurred throughout the country that had been 
 
         25   characterized by the Investigating Judges as other inhumane acts, 
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          1   which is part of crimes against humanity in a form of forced 
 
          2   marriages and rape in forced marriages. 
 
          3   The question of law was presented already by my colleague, Anta 
 
          4   Guisse. 
 
          5   Not only does the law not allow you to enter a conviction, but 
 
          6   the evidence before you also does not support the conclusion that 
 
          7   there was a CPK policy to enforce forced marriages. 
 
          8   I'd like to make my preliminary remarks now. 
 
          9   The regulation of marriages is the most mentioned issue in the 
 
         10   002/02 trial as most of the people who testified were questioned 
 
         11   <on this subject>. In addition, a large number of written 
 
         12   statements were placed in the case file. 
 
         13   [13.33.10] 
 
         14   And Mr. President, a particularity of the testimony of the civil 
 
         15   parties should also call into question. In this vast testimonial 
 
         16   evidence the particularity of the testimony of the civil parties 
 
         17   is particularly to be taken into account. 
 
         18   By definition, civil parties are persons who consider themselves 
 
         19   victims of criminal acts that are the subject of the trial. By 
 
         20   filing civil party applications, with or without the assistance 
 
         21   of an NGO, the 12 civil parties appeared clearly to have an 
 
         22   interest in the proceedings. It is obvious, not to say that the 
 
         23   testimony of a civil party is necessarily misleading, but to 
 
         24   acknowledge that there is a bias and, therefore, <there should 
 
         25   be> an increased need to verify the reliability and credibility 
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          1   of the statements. 
 
          2   [13.34.23] 
 
          3   In addition to the fact that they do not have to take an oath, 
 
          4   they are also subject to collective representation, which may 
 
          5   affect the content of their statements. Indeed, in the context of 
 
          6   meetings of civil parties and other group gatherings, the content 
 
          7   of their testimony may be altered consciously or otherwise. 
 
          8   And Mr. President, this question of the reliability of civil 
 
          9   party testimony having evolved over time is all the more 
 
         10   important in that for some of them their statements have evolved 
 
         11   over time and in the process with additions of elements which -- 
 
         12   and this cannot be by chance, always go in the direction of more 
 
         13   incriminating elements. 
 
         14   In the case of Madam Chea Dieb, we recall in our brief the 
 
         15   particular case of Madam Chea Dieb who produced two documents 
 
         16   relating to her civil party application, one dated 14 October 
 
         17   2009 and another 29 June 2013. 
 
         18   In the two documents she never mentioned her supposed meeting 
 
         19   with Khieu Samphan. Suddenly, in a supplementary information 
 
         20   form, deposited on 28 May 2014, she remembered meeting Khieu 
 
         21   Samphan before marriage. 
 
         22   [13.36.30] 
 
         23   We can see a difference between the experiences of the civil 
 
         24   parties summoned on the marriage segment and the witnesses and 
 
         25   even the civil parties questioned incidentally on the issue. This 
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          1   example raises a question of the reliability of civil party 
 
          2   testimony more generally. 
 
          3   It is clear from the comparison of the general experience of the 
 
          4   witnesses who mentioned the marriage with the testimony of the 
 
          5   civil parties that there is a great difference of experience and 
 
          6   of the perception between the witnesses who mentioned the 
 
          7   marriages and the civil parties especially summoned on the 
 
          8   marriage segment. This is of course due to the fact that the 
 
          9   civil parties who testified have been selected by the civil party 
 
         10   lawyers, the Prosecution or the Chamber because of a particularly 
 
         11   painful experience that could incriminate the case. However, it 
 
         12   should be acknowledged that the experience of Cambodians 
 
         13   throughout the country does not necessarily reflect the general 
 
         14   experience during the DK period. 
 
         15   [13.38.04] 
 
         16   And Mr. President, we also have heard contradictory testimony 
 
         17   during the hearing. 
 
         18   A large number of civil parties testified and, quite 
 
         19   surprisingly, they almost systematically refer to the need to 
 
         20   produce children for Angkar. 
 
         21   For example, civil party, Om Yoeurn, referred to such a speech 
 
         22   heard <from his> unit chief where he had not mentioned in his 
 
         23   written statement. The uniformity of these civil party accounts 
 
         24   would not be so disturbing <if it was consistent> and would not 
 
         25   appear to be so expedient for the purposes of the case if, 
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          1   moreover, when witnesses and even civil parties had testified on 
 
          2   other segments <in Case 002/02> there had been a similar 
 
          3   discourse relationships. 
 
          4   However, when asked the question they declared that they had not 
 
          5   been instructed to make children for Angkar. 
 
          6   For example, in the case of Madam In Yoeung, Phneou Yav, Chao 
 
          7   Lang, Mey Savoeun, Phan Chuong, Thuch Sithan, Seng Lytheng, Ma 
 
          8   Chhoeun, Meas Layhuor and Madam Yi Laisov did not mention any 
 
          9   instructions of this type during the wedding ceremonies which 
 
         10   they attended. 
 
         11   [13.40.09] 
 
         12   Even witnesses Phan Him and Nop Ngim, who declared that they did 
 
         13   not want to marry, did not mention speeches referring to the 
 
         14   production of children for the Party. 
 
         15   Mr. President, it is therefore reasonable to ask the question of 
 
         16   the representativeness of civil party accounts under -- under 
 
         17   national marriage regulations. 
 
         18   Regarding the general understanding of testimonies before the 
 
         19   Chamber in Case 002/02, as the expert, Peg LeVine pointed out 
 
         20   during her appearance, the issue is not to question the 
 
         21   experience of these civil parties who testified but to put their 
 
         22   experience in a broader perspective than a general group of civil 
 
         23   parties represented in the procedure with a different 
 
         24   perspective. A simple examination of the testimony of witnesses 
 
         25   who have not come to testify on the segment already gives another 
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          1   perspective apart from the civil parties and witnesses who 
 
          2   testified on the marriage. 
 
          3   [13.42.06] 
 
          4   Twenty-two civil parties and witnesses said in Court that they 
 
          5   were married during the DK. Of these 22 people, six were 
 
          6   expressly said to have been forced including Cheang Sreimom from 
 
          7   the Southwest Zone, Chao Lang from the Special Zone, Khin Vat 
 
          8   from the West Zone, Yi Laisov from the Northwest Zone, Mey 
 
          9   Savoeun from the East Zone and Thuch Sithan from Phnom Penh. 
 
         10   Conversely, 12 people expressly stated that they were not forced 
 
         11   to marry during the DK; namely, Oum Suphany, Meas Layhuor, Kong 
 
         12   Uth, Sen Srun, Ahmad Sofiyah, Duch, Huon Choeum, Chuon Thy, Beit 
 
         13   Boeurn, Seng Lytheng, Ma Chhoeum, and In Yoeung. 
 
         14   The disparity of experience which does not correspond to a zone 
 
         15   logic therefore suggests, which has been presented by the 
 
         16   experts; namely, that there might have been forced marriages at 
 
         17   certain levels without the existence of a policy. 
 
         18   Mr. President, regarding the importance of expert testimony, as 
 
         19   Your Honours are aware, two experts also testified to the 
 
         20   findings of their research on the marriage under the DK. 
 
         21   [13.44.30] 
 
         22   Expert Kasumi Nakagawa appeared on the basis of her research 
 
         23   specifically dedicated to forced marriages while Peg LeVine 
 
         24   testified on her more general research on marriage under the DK. 
 
         25   Before turning to their conclusions, it is worth recalling what 
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          1   these two experts said about marriage in the Khmer tradition, 
 
          2   something that we, the Cambodians, already knew. 
 
          3   And Mr. President, Your Honours, I would like now to touch up on 
 
          4   the topic of marriages in the traditional Khmer way. 
 
          5   And first of all, I would like to speak about the decision, 
 
          6   independent of the will of the bride and groom. The experts who 
 
          7   testified before the Chamber, Kasumi Nakagawa and Peg LeVine, are 
 
          8   unanimous on the question of the nature of the arranged Khmer 
 
          9   marriage. 
 
         10   [13.46.05] 
 
         11   Kasumi Nakagawa summarized the traditional Khmer pre-DK marriage 
 
         12   as a purely collective and not individual issue. According to her 
 
         13   it was not a personal matter but a family matter between the two 
 
         14   parties -- between two families. She added that, and I quote, "It 
 
         15   was also a communal issue since the people in the village were 
 
         16   invited to the marriage." 
 
         17   Peg LeVine confirmed that, and I quote, "Yes. It's a family 
 
         18   affair." 
 
         19   Thus, the traditional Cambodian marriage, which is a contract 
 
         20   between two families in which the consent of the spouses is 
 
         21   largely set aside or even ignored, does not correspond to the 
 
         22   Western concept of marriage of love itself to the recent 
 
         23   foundations. 
 
         24   Having affection for one's spouse was a way of honouring the 
 
         25   choice of the parents in the marriage and it was not the 
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          1   foundation. The consent of the spouses not being the basis of the 
 
          2   marriage. 
 
          3   As Cambodians who clearly understand our culture and tradition, 
 
          4   we know that individual consent alone was not the foundation of 
 
          5   marriage. It is an essential element when one must make the 
 
          6   comparison with the marriage under the DK. 
 
          7   [13.48.51] 
 
          8   And Mr. President, regarding the nature of consent in the Khmer 
 
          9   traditional marriage, in the traditional Khmer marriage, children 
 
         10   are withdrawn from the negotiation process. 
 
         11   Expert Kasumi Nakagawa said of traditional marriages, and I 
 
         12   quote, "And with regards to women's ability to make a decision, 
 
         13   it was virtually nil; that is, a girl was given instructions or 
 
         14   waiting for instructions from the parents to marry someone." 
 
         15   The expert added that the decision was made for her by her 
 
         16   parents and that <even> if the groom had a little more freedom, 
 
         17   the consent of the parents remained indispensable. 
 
         18   Mr. President, I hear the interference on the Khmer channel. 
 
         19   (Technical problem) 
 
         20   [13.50.30] 
 
         21   MR. PRESIDENT: 
 
         22   I don't hear any interference. Please try to change the battery. 
 
         23   Maybe you can try again. 
 
         24   MR. KONG SAM ONN: 
 
         25   Thank you. Allow me to continue. 
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          1   I would like now to give an example of witnesses and civil 
 
          2   parties married on the introduction of their parents. This 
 
          3   opinion is shared by Peg LeVine. She was confirmed during the 
 
          4   trial by some people like Oum Suphany or Meas Layhuor, whose 
 
          5   marriage had been arranged long ago, <long before the DK,> by her 
 
          6   parents. 
 
          7   Civil Party Om Yoeurn was married before the DK at the age of 15 
 
          8   or 16 years. She declared that she did not know her husband 
 
          9   before the day of the engagement and that the decision to marry 
 
         10   was that of her parents and that it is very different from today 
 
         11   as people know each other before getting married. 
 
         12   The consent of the future spouses was therefore not at the centre 
 
         13   of traditional Khmer marriage. For expert Nakagawa, and I quote, 
 
         14   "The girl expected her parents to make a decision about her own 
 
         15   marriage," and then accepted blindly on the basis of confidence 
 
         16   in her parents making the best decision. 
 
         17   [13.53.12] 
 
         18   The real question, to go to the end of the comparison, is whether 
 
         19   the choice of marriage, as the choice of the spouse, was an 
 
         20   exclusive prerogative of the parents and whether a refusal was 
 
         21   socially acceptable <in the Khmer society>. 
 
         22   Mr. President, Your Honours, regarding the impossibility of 
 
         23   refusing arranged marriage by parents, in the Khmer society it is 
 
         24   clear from the expert submissions from other evidence as well as 
 
         25   from the accounts of witnesses and civil parties that no 
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          1   opposition is allowed to the parental decision of the future 
 
          2   spouses. As Cambodians, let us try to project ourselves back into 
 
          3   the 1970s and remember what their marriages, parents and 
 
          4   grandparents, told us. 
 
          5   [13.54.34] 
 
          6   The social pressure and that, exerted by the two families, do not 
 
          7   make it possible to reverse the negotiated agreement and decided 
 
          8   beforehand. Kasumi Nakagawa explains the extent to which 
 
          9   opposition to parents on such an important issue was 
 
         10   <unacceptable>. And allow me to quote her speech: 
 
         11   "Traditionally in Cambodian culture like many other cultures, 
 
         12   children were not considered to be full rights. The parents 
 
         13   considered them property that -- belonging to their parents. So 
 
         14   parents thought they had to make decisions about everything about 
 
         15   their children whether it was education or whether it was 
 
         16   marriage. This was the most important issue for many Cambodians. 
 
         17   It was the whole life of the children that was decided by the 
 
         18   parents, not just a marriage. So they could not say no. They just 
 
         19   waited for a spouse to be chosen for them by the parents." 
 
         20   This is from document <E1/472.1>, at around 10.50. 
 
         21   And Mr. President, why obedience with the elders and the 
 
         22   impossible refusal to parents at the risk of dishonouring the 
 
         23   family is what I will describe next. 
 
         24   [13.57.00] 
 
         25   Responding to a question from the Chamber on the possibility of 
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          1   refusing a marriage, 
 
          2   Kasumi Nakagawa said that maintaining the family's reputation is 
 
          3   fundamental and girls were obliged to ensure the family's good 
 
          4   reputation, and as for the boys, if they could be initiated 
 
          5   through the intermediary of the parents, still had to comply with 
 
          6   their choice. Nakagawa has never heard of a situation in which a 
 
          7   young man has refused the choice of his parents and considers it 
 
          8   not even very common for a boy to propose a marriage to <be 
 
          9   arranged by> his parents. This weight of tradition on women also 
 
         10   requires attention to the status of the woman before the DK. 
 
         11   [13.58.11] 
 
         12   And next I would like to touch upon the women's status and the 
 
         13   men and women's relationship before the DK. The reputation of the 
 
         14   family and the duty of children to their parents is one of the 
 
         15   reasons for the widespread character of an arranged marriage. 
 
         16   Expert Nakagawa reminded that, and I quote, "There is also the 
 
         17   persistent tradition that parents arrange marriage or force their 
 
         18   child to marry, especially if it is a girl." 
 
         19   We all know now and the internationals also know this because we 
 
         20   talked about it during the trial, and the nationals have known it 
 
         21   since childhood, that is, the traditional "Chbab Srey" poem which 
 
         22   is a code of conduct for the girls and wives according to the 
 
         23   traditional design. This code, which summarizes the status 
 
         24   granted to the woman before the DK, presses submission to the 
 
         25   husband, acceptance of his conduct, whatever it is. 
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          1   Understanding or knowing from our experience, the traditional 
 
          2   conceptions of marriage also helps to understand better the 
 
          3   cultural references of the cadres in charge of marriages under 
 
          4   the DK and gives a much less Manichean view of how those who make 
 
          5   the decisions on the marriage and those who were to marry have to 
 
          6   consider. 
 
          7   [14.00.33] 
 
          8   Mr. President, on the conjugal duty and violence, it was 
 
          9   mentioned repeatedly during the trial. The issue of "conjugal 
 
         10   duty" is also an important cultural duty -- issue, rather. The 
 
         11   existence of rape between spouses is still difficult to conceive 
 
         12   today and has only recently been introduced in the legal 
 
         13   provisions, more precisely, as I have stated earlier in 2005. 
 
         14   Before then there was no -- and even today, frankly speaking, few 
 
         15   cases have come before the tribunals because this law is 
 
         16   struggling to fight against the old conceptions. The marital rape 
 
         17   that remains widespread is therefore to be analyzed in connection 
 
         18   with a traditional conception of this duty while existed before 
 
         19   the DK. 
 
         20   Kasumi Nakagawa confirmed the existence of marital rape before 
 
         21   1975 and well into 2016. She recalled that, and I quote, "Some 
 
         22   women were obedient to their husbands during the wedding night," 
 
         23   despite the absence of sexual education. 
 
         24   [14.02.30] 
 
         25   This observation of the expert is fundamental to put into 
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          1   perspective to what certain civil parties have said about the 
 
          2   instructions received <regarding this issue>. 
 
          3   Marital rape, so called today, certainly did not appear during 
 
          4   the DK regime and it is therefore not a consequence. Although 
 
          5   legislative provisions have evolved positively, "Chbab Srey's" 
 
          6   precepts among other factors have been the pre-existing patterns 
 
          7   of behavior for several generations before the DK and still are. 
 
          8   As disagreeable as these observations may be, the idea that a man 
 
          9   could commit rape on the person who is his wife and the idea of a 
 
         10   necessary and non-systematic consent of the latter had not 
 
         11   entered into the Cambodian custom before 1975. They were not 
 
         12   between 1975 and 1979, nor were they after 1979 until very 
 
         13   recently. 
 
         14   Certain behaviours are therefore more the result of cultural 
 
         15   conceptions than that of a supposed policy of the CPK, or which 
 
         16   is important in the analysis of the elements of the evidence. 
 
         17   And now, I would like to discuss about marriage under the DK. 
 
         18   The common opinion about the DK is to assert that all traditions 
 
         19   have been abolished in order to establish new rules in all fields 
 
         20   and at all levels of society. Yet, the analysis of marriage shows 
 
         21   similarities with the practice prior to the DK. It is in the 
 
         22   interest of the Chamber to consider what is inherent in previous 
 
         23   mechanisms or DK developments. 
 
         24   [14.05.50] 
 
         25   I would like to recall the rules of marriage principles governing 
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          1   the arrangement of marriages. 
 
          2   The prejudice that marriages under the DK would, as a matter of 
 
          3   principle, have been celebrated under duress, does not correspond 
 
          4   to reality. If, as we shall see below, there were survivals of 
 
          5   tradition in the movement of parental authority to that of the 
 
          6   Angkar, it must be acknowledged that the <communism> of the CPK 
 
          7   intended to introduce more modern principles into this 
 
          8   institution; individual consent and a minimum age for marriage. 
 
          9   And regarding this point we spoke about the development. However, 
 
         10   the Co-Prosecutors disagree to this concept about development of 
 
         11   spouse selection under the DK regime. 
 
         12   [14.07.18] 
 
         13   Regarding the 12 moral principles, the six principles -- the 
 
         14   sixth of the 12 moral points cited by a male and female youth 
 
         15   magazine in October 1978, which has been quoted repeatedly, and 
 
         16   allow me to quote it again as follows: 
 
         17    "On the formation of married life there is in fact no obstacle 
 
         18   to this today provided that it is based on the two principles of 
 
         19   the Party. First, the two interested parties agree. 
 
         20   Second, the collective agrees. And that's it. There is no reason 
 
         21   for us to violate sexual morality." 
 
         22   The need to obtain the content -- the consent of both spouses was 
 
         23   confirmed by several witnesses, including some CPK cadres. 
 
         24   Prak Yut stated that the marriages took place only when both 
 
         25   parties consented to the marriage. You Vann, Or Ho, Ma Chhoeun, 
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          1   Tep Poch also confirmed this. 
 
          2   Pech Chim, adding that the law required that the law wants, and I 
 
          3   quote: "The two parties consent." He also indicated that the 
 
          4   district <committee> authorized marriages on the basis of 
 
          5   information provided by the lower level, suggesting that the 
 
          6   proposals came from there. 
 
          7   [14.09.30] 
 
          8   We talked about the principle of the facade on the other side of 
 
          9   the Co-Prosecutors, but these principles were known to the 
 
         10   members of the CPK long before 1975. They were not merely 
 
         11   introduced when marriages began to be celebrated. 
 
         12   Regarding the official position of Pol Pot who was the DK and CPK 
 
         13   leader, which was reminded -- which was stated that people were 
 
         14   not forced to marry. 
 
         15   At the hearing, Chuon Thy confirmed his earlier statement in 
 
         16   which he said that he personally heard Pol Pot speak of the 
 
         17   necessary agreement of the spouses. 
 
         18   In his written record of interview, E3/10713 in question and 
 
         19   answer 29, and allow me to quote: Question: "At that time did Pol 
 
         20   Pot talk about how to select partners?" 
 
         21   Answer 29: "Pol Pot said it was up to them. If they agreed, 
 
         22   arrange marriage for them but do not force them." 
 
         23   [14.11.57] 
 
         24   This declaration thus confirms the reality of the sixth moral 
 
         25   principle in the understanding of the CPK. There was no <policy 
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          1   to force people to marry> from the upper echelon. 
 
          2   Yet, Moeng Vet said about it -- and allow me to quote: 
 
          3   "Even if everyone attended the same meetings where the principles 
 
          4   were stated, everyone was at their -- or everyone understood it 
 
          5   differently and if everyone had behaved in the same way, the 
 
          6   situation would have been ideal. But from my observation, the 
 
          7   principles existed, of course, but the implementation was not 
 
          8   always consistent with the principles." 
 
          9   These last two testimonials highlight again the difference 
 
         10   between the principle enacted and its application in practice. 
 
         11   Despite the Co-Prosecutors' view, the examination of the 
 
         12   testimony heard by the Chamber also speaks to a much more nuanced 
 
         13   reality since the experience of witnesses and civil parties 
 
         14   concerning their consent to marriage is disparate. 
 
         15   These disparities, however, must be seen as a misapplication of 
 
         16   the rules in the case of forced marriages. And if there is a 
 
         17   breach of principles and policies then we have to recognize that 
 
         18   if there forced marriages that means that there was a 
 
         19   misapplication of marriage regulations and it is not a policy. 
 
         20   [14.14.31] 
 
         21   Mr. President, Your Honours, expression of consent. 
 
         22   There were diversified classes and there was no single 
 
         23   experience. Although the marriage consent of the persons 
 
         24   concerned is not essential in the traditional Khmer marriage, the 
 
         25   witnesses who were married under the DK have all recalled a 
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          1   solemn commitment to reflect their consent to marriage. It should 
 
          2   also be noted that some have clearly distinguished the pre-DK 
 
          3   marriage <as> the commitment during the DK. Others volunteered to 
 
          4   marry in accordance with what appears in some documents. 
 
          5   Because mobile units were on mobile for single people in the 
 
          6   population, some witnesses considered sending them to work sites 
 
          7   as a sanction in case of refusal of marriage. 
 
          8   [14.15.51] 
 
          9   The reality was that they had to work in those mobile units. 
 
         10   Moreover, some volunteered to marry as In Yoeung, who reported 
 
         11   about this reason. Therefore, there is no uniformity of 
 
         12   experience. 
 
         13   Those who had a knowledge of the principles of the CPK could 
 
         14   refuse the marriage. On this point, it is interesting to note 
 
         15   that those who had senior knowledge of the CPK principles could 
 
         16   feel more free to refuse. 
 
         17   For example, Ruos Soy, although he reported cases of consent 
 
         18   motivated by the fear of retaliation, he also answered to the 
 
         19   investigators, and I quote: 
 
         20   Question: "You said there was a plan to marry 100 couples a 
 
         21   month. Was it a success?" 
 
         22   Answer: "No." 
 
         23   Question: "Why?" 
 
         24   Answer: "Some agreed to marry according to orders but others who 
 
         25   had understood the plan or who had been kept informed of the 
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          1   Party principles by their friends refused to marry." 
 
          2   This is an excerpt from the written record of interview of Ruos 
 
          3   Suy, document E3/10620, question and answer 81 to 82. 
 
          4   [14.18.05] 
 
          5   In these circumstances, the clear need to obtain the consent of 
 
          6   the spouses, the diversity of testimonies and the fear of 
 
          7   refusing authority without demonstrating it, preclude a clear 
 
          8   conclusion as to the forced nature of certain marriages. 
 
          9   And Mr. President, on the role of authorities and the choice of 
 
         10   spouses, transfer of parental prerogatives to local authorities 
 
         11   is a remarkable point that I would like to touch upon. The 
 
         12   examination of the evidence shows that the situation under the DK 
 
         13   was not as homogeneous and had many similarities to the pre-DK 
 
         14   period. 
 
         15   We have seen a shift in parental prerogatives including the 
 
         16   marriage arrangements towards Angkar but with similar modalities 
 
         17   to the pre-DK period. 
 
         18   [14.19.31] 
 
         19   This distinction was highlighted by expert Nakagawa -- that is, 
 
         20   the distinction between forced marriages and authorized 
 
         21   marriages. Kasumi Nakagawa clearly distinguished between forced 
 
         22   marriages and marriages authorized under the DK. Forced marriage 
 
         23   was, according to her, a marriage to which at least one of the 
 
         24   spouses did not consent while the marriage was allowed, whether 
 
         25   it was the choice of the parents or that of the Khmer Rouge. 
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          1   According to her, the arrangement followed the same steps as 
 
          2   before the DK, before being validated by the local authorities. 
 
          3   Several witnesses confirmed the existence of the authorization 
 
          4   granted by the cadres on the proposal of parents or young people. 
 
          5   The involvement of the parents in the marriage has been reported 
 
          6   by several witnesses and civil parties. 
 
          7   For example, Kong Uth, Ahmad Sofiyah, Heng Lai Heang, Meas 
 
          8   Layhuor and Sen Srun were married following an arrangement in 
 
          9   which parents were consulted. Yun Bin also mentioned the presence 
 
         10   of parents during a marriage.  Phan Chuong also recalled the 
 
         11   involvement of parents as well as Tep Poch and Nop Ngim. 
 
         12   Witnesses who did not appear also confirmed the involvement of 
 
         13   the parents. 
 
         14   [14.21.35] 
 
         15   Mr. President, on relationship and feelings after marriage, 
 
         16   <many> couples have been continuing their marriage life, 
 
         17   maintaining many unions after the DK regime is another similarity 
 
         18   with arranged marriage. 
 
         19   According to experts and testimonies by witnesses before the 
 
         20   Chamber, the majority of couples married during the DK <continued 
 
         21   to> stay with the spouses. Indeed, many witnesses and civil 
 
         22   parties have indicated that their pledge of commitment invites 
 
         23   the couple to love each other. 
 
         24   And Mr. President, following the marriage, that is regarding the 
 
         25   alleged coercive circumstances, some witnesses have stated that 
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          1   refusal to consummate the marriage could lead to re-education; 
 
          2   many testimonies are merely hearsay or personal assumptions. 
 
          3   [14.23.14] 
 
          4   Moreover, the coercive circumstances seen in a broader way, must 
 
          5   be examined in the light of the cultural peculiarities of the 
 
          6   Khmer society of the 1970s. Indeed, as we have seen earlier, 
 
          7   marriage was not an institution founded on the consent of the two 
 
          8   persons but of the will of the parents, the family or, rather, 
 
          9   two families for the good or the whole of the group. 
 
         10   In the same way, we know that in our Khmer culture and 
 
         11   traditions, the <refusal> of parental <decision making> in 
 
         12   matters of marriage was not allowed. If the CPK cadres took over 
 
         13   the authority of the parents, refusal like this in many cases was 
 
         14   no more feasible with regards to the authorities. 
 
         15   On a principle of consent, the principles put forward by the CPK 
 
         16   applies to the letter, that is to say, with the consent of the 
 
         17   two spouses constituted an advance in relation to traditional 
 
         18   marriage and were envisaged as such. The abuses of the local 
 
         19   authorities do not detract from the fact that in principle the 
 
         20   consent of both spouses was required. 
 
         21   Finally, reference should be made to Peg LeVine's analysis of the 
 
         22   use of the term "forced". The expert noticed that the choice of 
 
         23   vocabulary could have an important influence on the perception 
 
         24   that individuals had of their own experience. 
 
         25   [14.25.41] 
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          1   She noted that the vast majority of couples in her research 
 
          2   sample had never considered their marriage to be forced until the 
 
          3   idea that marriages arranged under the Khmer Rouge were qualified 
 
          4   as such. She explains that less than 10 percent of her sample 
 
          5   would have been married by interpreting the threat of violence, 
 
          6   none of which had actually been subjected to violence. 
 
          7   And Mr. President, on the issue of the consummation of a 
 
          8   marriage, <based on what> the Investigating Judges <had said>, 
 
          9   the Prosecution asserted that the DK had put in place a policy of 
 
         10   marriage regulation by forcing young people to marry in order to 
 
         11   increase the population. This policy would explain cases of 
 
         12   surveillance of the consummation of a marriage by militiamen but, 
 
         13   again, the evidence does not lead to the conclusion of a policy. 
 
         14   According to the expert it was a tradition and a culture that the 
 
         15   couples shall consummate the marriage in order to produce 
 
         16   children. 
 
         17   [14.28.10] 
 
         18   Responding to the questions about the consummation of marriage 
 
         19   before DK, expert Kasumi Nakagawa replies that sex being taboo, 
 
         20   the Khmer society pre-DK did not know 
 
         21   sexual education, even when it comes to consummation of marriage. 
 
         22   However, she clarifies that the married were expected to 
 
         23   consummate the marriage. Some women were advised to be obedient 
 
         24   to their husbands during the wedding night. And, according to the 
 
         25   expert, traditionally it was expected that the wife would soon 
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          1   become pregnant after marriage. 
 
          2   As for the expert, Peg LeVine, it was the same. Peg LeVine also 
 
          3   recalled a form of expression of the sexual thing in the 
 
          4   countryside in the form of humorous jokes and short stories. 
 
          5   Again, sexual relations were evoked by a question of 
 
          6   reproduction. 
 
          7   I would like to refer to some testimonies regarding <the 
 
          8   surveillance of the consummation of marriage.> The strict 
 
          9   cultural context and the conservative morality of the Khmer Rouge 
 
         10   <have made> statements about the consummation of marriage, 
 
         11   particularly unreliable as a prescription from policies. 
 
         12   [14.30.22] 
 
         13   Indeed, testimony on this subject is often the product of 
 
         14   speculation or hearsay. Above all, even those who speak of such 
 
         15   surveillance speak of the fact of militia in their village 
 
         16   without, however, establishing instructions received from any 
 
         17   higher echelon. 
 
         18   For example, some witnesses stated that the consummation of 
 
         19   marriage by newly-married couples was monitored by militia or 
 
         20   military personnel. However, most of them relied on hearsay. 
 
         21   Moreover, most of these witnesses did not differentiate between 
 
         22   monitoring marital consummation and general supervision of the 
 
         23   locality. 
 
         24   The testimony mentioned about -- precludes other testimonies in 
 
         25   other locations. For example, Sao Han says that he had not 
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          1   <witnessed> these types of event, so as Thuch Sithan, Moeng Vet 
 
          2   and Nop Ngim. 
 
          3   [14.33.30] 
 
          4   Chuon Thy said there was no such monitoring, adding that he had 
 
          5   never heard the higher echelons giving such instructions. 
 
          6   Phan Him; Pech Chim, according to them, this did not take place 
 
          7   and Yean Lon and Kong Uth testified in the same direction. 
 
          8   Heng Lai Heang corroborated her statement when she stated that it 
 
          9   was the people in their own unit who were watching them. The 
 
         10   person in charge of surveillance came from the same <mobile> unit 
 
         11   itself. If such surveillance were to be implemented, it would be 
 
         12   the immediate superior authority of the persons concerned acting 
 
         13   on its own initiative. 
 
         14   Duch also describes the cadres who watched the consummation of 
 
         15   the marriage as immoral cadres; giving the example of one of them 
 
         16   who was punished for that after having had to apologize to the 
 
         17   spouses. He does not only confirm the statements of Chuon Thy on 
 
         18   the absence of instructions on the supervision of the couples but 
 
         19   also mentioned punishment as the behaviour was considered 
 
         20   contrary to the principles of the CPK. 
 
         21   [14.34.10] 
 
         22   And Mr. President, regarding the factual allegation of the forced 
 
         23   marriage and marital rape, there is no basis or foundation to 
 
         24   convict my client. 
 
         25   Thank you, Mr. President. I would like to cede the floor again to 
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          1   my co-counsel. 
 
          2   MR. PRESIDENT: 
 
          3   Thank you. It is now appropriate for a short break. We will take 
 
          4   a break now and resume at five to 3.00 to continue our 
 
          5   proceedings. 
 
          6   The Court is now in recess. 
 
          7   (Court recesses from 1435H to 1454H) 
 
          8   MR. PRESIDENT: 
 
          9   Please be seated. The Court is now back in session. 
 
         10   And the Chamber gives the floor to Anta Guisse, the Co-Counsel 
 
         11   for Mr. Khieu Samphan to continue her arguments. 
 
         12   [14.55.27] 
 
         13   MS. GUISSE: 
 
         14   Thank you, Mr. President. 
 
         15   I will continue this afternoon by talking about a very important 
 
         16   theme for the Khieu Samphan team. I said this morning that it was 
 
         17   completely obliterated by the Prosecution. Mr. President, Your 
 
         18   Honours, we are talking about the armed conflict. 
 
         19   Generally, and this is since the investigation, armed conflict 
 
         20   has been neglected as well as its impact on the facts. 
 
         21   I would like to remind you, Mr. President. I don't know whether 
 
         22   you do remember when we discussed the manner in which the 
 
         23   presentation of evidence in Case 002/02 was supposed to be 
 
         24   <organized>. The two defence teams had expressed the wish to 
 
         25   start with armed conflict because it was a question of 
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          1   establishing the framework of the country, the framework within 
 
          2   which the facts you are considering were established. 
 
          3   [14.56.34] 
 
          4   Finally, you decided otherwise and it was only at the end of the 
 
          5   trial that we referred to armed conflict. And it is unfortunate, 
 
          6   Mr. President, Your Honours. It is unfortunate because the armed 
 
          7   conflict is a necessary preliminary. 
 
          8   And that is why in our brief, as I pointed out this morning, we 
 
          9   talked about armed conflict, its sources, its origins and, in 
 
         10   particular, its chronology. And as I pointed out to you, 
 
         11   chronology is important not because I want to write history. It 
 
         12   is not so much the principle of a trial but it is with a view to 
 
         13   placing the factual elements in their context. 
 
         14   [14.57.24] 
 
         15   Why is it, therefore, important to talk about <what happened 
 
         16   before>? Why is important to talk about <borders>? Why is it 
 
         17   important to talk about the different interactions that occurred 
 
         18   between the different revolutionary movements, the Vietnamese and 
 
         19   the Cambodian revolutionary movements? 
 
         20   It is because <we are dealing with what's most important> when we 
 
         21   are talking of facts ,< the context  but also> the reasons why 
 
         22   people may decide to take one decision or the other. This is a 
 
         23   fundamental element. 
 
         24   And this is very fundamental because when we have facts that 
 
         25   refer to different periods, over a long period relating to this 
 

E1/525.1
01521733



Extraordinary Chambers in the Courts of Cambodia 
Trial Chamber – Trial Day 505                                                                          
Case No. 002/19-09-2007-ECCC/TC 
20 June 2017 

 

 Corrected transcript: Text occurring between less than (<) and greater than (>) signs has been corrected to ensure consistency 
among the three language versions of the transcript. The corrections are based on the audio recordings in the source language 
and may differ from verbatim interpretation in the relay and target languages.  Page 93 

                                                          93 
 
          1   trial, and it's <not all international trials that cover so many 
 
          2   years> <>, it is therefore important to know what happened in 
 
          3   1975, 1976, 1977, 1978 up until the time when the Vietnamese 
 
          4   arrived in January 1979. 
 
          5   It is also important to recall the geopolitical context at the 
 
          6   time, which was very important. We are talking of facts. We are 
 
          7   talking of the Chinese on one hand. We are talking of the visits 
 
          8   of Yugoslav<> delegations on the other hand. 
 
          9   But the Prosecution doesn't remind us that we are dealing with 
 
         10   the Cold War period. The Cold War was in full swing. There was a 
 
         11   power play of influence <and states positioned themselves in 
 
         12   relation to this power play.> 
 
         13   [14.59.00] 
 
         14   Mr. President, Your Honours, <I am not going to plead again what 
 
         15   I may have pleaded when> we had key documentation presentations 
 
         16   on specific <groups> <> on armed conflict, on cooperatives and so 
 
         17   on and so forth. The purpose of the key document presentations 
 
         18   was to enable the parties to talk about all those elements and I 
 
         19   hope that you will bear that in mind. 
 
         20   I hope that you would also bear in mind other issues that we 
 
         21   expounded upon in our brief, notably the manner in which we have 
 
         22   so far here at the ECCC talked about the armed conflict between 
 
         23   Democratic Kampuchea and Vietnam. Precisely during one key 
 
         24   document presentation -- I don't know whether you remember that 
 
         25   -- I said, and I quoted an African proverb. When hunters talk 
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          1   about hunting expeditions the lion will never be in the picture. 
 
          2   [15.00.19] 
 
          3   And this is somewhat what happened during Democratic Kampuchea 
 
          4   and the conflict between Democratic Kampuchea and Vietnam in 
 
          5   January 1979, when Vietnam invaded Cambodia. They were <the> 
 
          6   winners and the leaders of the CPK fled. That conflict went on in 
 
          7   Cambodian territory and it was Vietnam and its allies that had a 
 
          8   free hand and that had all the documents and that had control of 
 
          9   the communications network<s>. 
 
         10   This is an element that's important to keep in mind, because we 
 
         11   spoke at length about the destruction of documents, etc. But we 
 
         12   often forget to say that this did not necessarily happen during 
 
         13   the DK regime or <especially> when people were fleeing DK at the 
 
         14   end. There are witnesses who came before this Chamber and, in 
 
         15   particular, I'm thinking about Sum Alat and about Sen Srun. I am 
 
         16   referring to the transcript E1/218.1. This was at around 
 
         17   quarter-past-four and for Sen Srun this was E1/347.1, a little 
 
         18   bit before nine-thirty-six and, of course, their records of 
 
         19   interview in which they said that they received orders to destroy 
 
         20   archives after 1979. That is to say after the arrival of the 
 
         21   Vietnamese, <they received those orders from> the new local 
 
         22   authorities. 
 
         23   So it's important to understand this because we always have the 
 
         24   impression that the CPK wanted to destroy elements or hide 
 
         25   things, but the proof that we have, the evidence shows that the 
 

E1/525.1
01521735



Extraordinary Chambers in the Courts of Cambodia 
Trial Chamber – Trial Day 505                                                                          
Case No. 002/19-09-2007-ECCC/TC 
20 June 2017 

 

 Corrected transcript: Text occurring between less than (<) and greater than (>) signs has been corrected to ensure consistency 
among the three language versions of the transcript. The corrections are based on the audio recordings in the source language 
and may differ from verbatim interpretation in the relay and target languages.  Page 95 

                                                          95 
 
          1   destruction of documents was not necessarily caused by the CPK. 
 
          2   [15.02.33] 
 
          3   Another important element to keep in mind, and this is to 
 
          4   underscore the importance of <the> chronology, which we drew up 
 
          5   of the armed conflict in our brief. Well, the idea is to remind 
 
          6   or to recall what scholars <or experts> who testified before this 
 
          7   Chamber told you or what might have been said by others, which is 
 
          8   that for a long time -- and this is the case for most books 
 
          9   placed on the case file -- <> for a long time armed conflict was 
 
         10   only analysed, was only looked at <>-- on the basis of Vietnamese 
 
         11   archives or on the basis of Soviet archives like in the case of 
 
         12   Stephen Morris, <> which were using, of course, the diplomatic 
 
         13   archives of Vietnam. 
 
         14   [15.03.35] 
 
         15   So this means that in the study of this armed conflict, we often 
 
         16   were presented with a rather unilateral version and that is the 
 
         17   opportunity we're facing now. <Thanks to the mass of documents> 
 
         18   <> now we have on the case file documents that some scholars 
 
         19   never saw before, elements that they never commented on and never 
 
         20   saw. And that's important to understand. Why am I saying this? 
 
         21   And it's a pity that throughout the proceedings we saw that the 
 
         22   Prosecution often followed the linear and unilateral 
 
         23   understanding of the conflict as was presented by the Vietnamese 
 
         24   to such an extent that the only point that the Prosecution puts 
 
         25   forth regarding the armed conflict <> correspond<s> to facts that 
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          1   are outside the scope of the trial and facts that correspond to 
 
          2   the incursions into Vietnamese territory <on top of that>. 
 
          3   But in an armed conflict, there are two sides, people shooting at 
 
          4   each other and the myth of the warmongering drives of Democratic 
 
          5   Kampuchea must <disappear in the > face <of> the consideration of 
 
          6   the facts because up until now this is something that we haven't 
 
          7   heard very much. 
 
          8   And why is it important to insist upon this? Because aside from 
 
          9   the elements or the issues that we raised during the document 
 
         10   hearings, why is it important? Because there are positions that 
 
         11   are taken outside of their context and become therefore 
 
         12   meaningless if we do not know what was happening at the borders, 
 
         13   on the military front, and with regard to the development of the 
 
         14   armed conflict. 
 
         15   [15.05.28] 
 
         16   And this myth of the warmongering aspirations of Democratic 
 
         17   Kampuchea does not stand in the face of the evidence <you heard 
 
         18   before this chamber>. And, in particular, two former soldiers who 
 
         19   explained to you that the orders that they received -- and I 
 
         20   think the Nuon Chea team also spoke about <this> -- gave a few 
 
         21   examples of this during their statements -- well, their 
 
         22   instructions were to avoid confrontation. 
 
         23   So as I told you often during the proceedings, I'm not saying 
 
         24   that there were good guys and bad guys on one side or the other, 
 
         25   I think the reality is much more nuanced than that. However, 
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          1   there are elements, objective elements, that must be taken into 
 
          2   consideration that may explain why Democratic Kampuchea behaved 
 
          3   in one way or another at such-and-such a moment. And why when 
 
          4   <Ieng Phan, for example, who was a military officer or> Chuon 
 
          5   Thy, for example, <who> was a battalion commander and who tell<> 
 
          6   you that they received instructions to avoid confrontation <it> 
 
          7   [15.06.42] 
 
          8   wasn't because <everyone was> peace-loving and <> kind, no, it 
 
          9   was simply because of very pragmatic reasons which <> explained 
 
         10   that there was no interest for Kampuchea -- Democratic Kampuchea 
 
         11   -- to start a new war after the war with Lon Nol <they had just 
 
         12   come out of>. And it was even less desirable because there <were> 
 
         13   incredible differences in military capabilities between both 
 
         14   countries <which all witnesses and experts you heard testified 
 
         15   to>. Everyone knew, including the leaders of the CPK and <in> 
 
         16   particular Pol Pot, that there was this discrepancy and that it 
 
         17   was not at all in the interests of Democratic Kampuchea to 
 
         18   provoke an army that was much stronger than the DK army. 
 
         19   So I'm telling you this, why? Because this context is fundamental 
 
         20   to also understand the different arguments. Mr. Koumjian <,whom I 
 
         21   no longer see in the courtroom,> was telling us when he pleaded 
 
         22   <> that the speech of April '78 of Pol Pot was the proof that 
 
         23   there was a genocidal intent. He was saying that there <are> 60 
 
         24   million Vietnamese soldiers, there are 2 million Cambodians <and> 
 
         25   we're going to slaughter them all. That is a very, very schematic 
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          1   understanding of things. 
 
          2   [15.08.18] 
 
          3   But if we take things outside of their context, of course, we can 
 
          4   come up with this interpretation which is particularly biased<> 
 
          5   but let's look at what happened in April 1978. In April 1978 -- 
 
          6   so this was the speech made on the anniversary of the 17th of 
 
          7   April, so this is, of course, <an attempt>  to recall past 
 
          8   victories, and April 1978 above all was right after the incursion 
 
          9   into Democratic Kampuchea of Vietnamese troops, which began at 
 
         10   the end of 1977. 
 
         11   We know that. We spoke about this. There are documents supporting 
 
         12   this. We discussed this with former servicemen and it seems that 
 
         13   I also spoke about this during the document hearings. So here we 
 
         14   must see what happened on both sides, on the Vietnamese side, on 
 
         15   the Democratic Kampuchea side, the diplomatic ballet on both 
 
         16   sides. It is in this context. That is the context <in which> this 
 
         17   speech was made. 
 
         18   [15.09.32] 
 
         19   And this is why I'm telling you that there's a problem of 
 
         20   intellectual honesty here when we do not speak about this context 
 
         21   because it's fundamental <in order to understand.> 
 
         22   <Yes, we are> speaking about the Vietnamese enemy, yes, but the 
 
         23   Vietnamese enemy had just started invading Democratic Kampuchea. 
 
         24   We must understand this. 
 
         25   <And> we saw with Stephen Morris, the expert, <that> the enemy 
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          1   left <not> because it <> really want<ed> to leave <but> because 
 
          2   geopolitically, diplomatically,> it was not conceivable for them 
 
          3   to remain, so they had to change strategies. <> <But> it is in 
 
          4   this context that these speeches in December '77 or April '78 
 
          5   were made. And not speaking about this context is completely 
 
          6   annihilating a fundamental element to understand what was being 
 
          7   said. 
 
          8   And we're not only speaking here about understanding <only>, this 
 
          9   also has consequences, legal consequences. And we took the 
 
         10   trouble, Mr. President, in our brief to remind you of 
 
         11   jurisprudence, and I'm referring you to paragraph 22, <2235> and 
 
         12   2,471 and following in -- of our Final Brief in which we remind 
 
         13   <you> of what the jurisprudence was before the war and after the 
 
         14   war with regard to speeches during times of war and the issue of 
 
         15   propaganda in order to see what is considered as admissible in 
 
         16   terms of propaganda or not. 
 
         17   [15.11.22] 
 
         18   And that is a key element in order to study and understand the 
 
         19   speeches of the leaders of DK, but also to understand Khieu 
 
         20   Samphan's speeches. And this has legal consequences, so not 
 
         21   speaking about this, it is problematic. It is as if these legal 
 
         22   elements do not exist. 
 
         23   Another point which is important to note, and this was also 
 
         24   brought up but I would like to get back to it for a few moments. 
 
         25   Now, this regards Pak Sok, famous witness Pak Sok who was 
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          1   presented by the Prosecution as a key witness on the genocide of 
 
          2   the Vietnamese. 
 
          3   Well, let's recall the context in which Pak Sok came to testify 
 
          4   before this Chamber. Pak Sok came to speak essentially about the 
 
          5   treatment of the Vietnamese at sea by the Democratic Kampuchea 
 
          6   naval forces. And in the Closing Order, there are zero facts, 
 
          7   zero, zero, zero, that are developed with regard to the treatment 
 
          8   of the Vietnamese at sea. It's only <in> a little footnote where 
 
          9   we can see a mention of a telegram which brings up this issue, 
 
         10   otherwise there were zero, zero, zero comments on this. 
 
         11   [15.12.58] 
 
         12   And it is the Prosecution that asked Pak Sok to come testify <in 
 
         13   002/02> by saying that there were fundamental elements at stake. 
 
         14   But I think <> I must ask this question. What is the interest 
 
         15   here of <an> adversarial debate<>? Because, of course<> it's 
 
         16   through the confrontation of arguments that you try to discover 
 
         17   the truth, the truth with a big 'T' if it does exist. 
 
         18   But in any case, it is a way of testing the credibility of the 
 
         19   witnesses. That's what's at hand here. And here in a rather 
 
         20   artificial way during the submissions, a little video of Pak Sok 
 
         21   <was> shown to you but they do not speak to you at all about the 
 
         22   witnesses who came afterwards and who spoke about the same facts 
 
         23   and who provided a version that's completely different. 
 
         24   Of course, I'm obliged to spend a few moments on this issue 
 
         25   because presenting things in such a way is very disturbing. And 
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          1   I'm saying this with even more drive because in the Khieu Samphan 
 
          2   team <> there are certain facts that we do not challenge and 
 
          3   there are facts that we challenge and we tell you why. 
 
          4   [15.14.24] 
 
          5   <> So<>, of course, we're defending a client and we're defending 
 
          6   Mr. Khieu Samphan. I'm giving you his version of the facts, but 
 
          7   they are objective facts that both I and the Prosecution can see 
 
          8   and Pak Sok is an objective fact. 
 
          9   <So> after Pak Sok <what?> <On top of everything> Pak Sok was 
 
         10   presented by the Prosecution as a cadre, but he was no cadre at 
 
         11   all. Pak Sok was just a simple foot soldier of the lowest rank. 
 
         12   I'm not saying this, he's the one who said that. And they used 
 
         13   Pak Sok's isolated testimony and they say, "Okay, here, here's 
 
         14   the evidence that there was a genocidal intent in the army and 
 
         15   <by the way> soldiers were told that they had to kill civilians 
 
         16   <and little children>." 
 
         17   [15.15.24] 
 
         18   So Pak Sok was just a simple foot soldier. He was posted to 
 
         19   defend Cambodian territorial waters and he was not a cadre at 
 
         20   all, and he said it himself at the hearing of 5 January 2016, 
 
         21   <E1/370.1>, and he explained to you that he only knew what 
 
         22   happened within his unit, that he knew nothing about the Khmer 
 
         23   Rouge policies, and that he participated in no study session at a 
 
         24   higher level than the level of a battalion. And he<> also <told> 
 
         25   you -- and this was at the same hearing at around <14.07.06>-- 
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          1   that he did not participate in regiment-level meetings. And here 
 
          2   I'm going to quote the question that was put to him and his 
 
          3   answer: 
 
          4   Question: "Did you participate in any meeting chaired by the 
 
          5   regiment-level on this particular issue?" 
 
          6   So we're speaking here about the <supposed> policy <> with regard 
 
          7   to the Vietnamese. 
 
          8   His answer: "No, I did not. I never attended their meetings at 
 
          9   the regimental level. Usually, I attended meetings within my 
 
         10   unit." 
 
         11   Question: "What about the meetings held at the divisional level? 
 
         12   Did you ever attend meetings at those levels on the issues that 
 
         13   we're discussing now?" 
 
         14   Answer: "In my capacity as a combatant, I never attended a 
 
         15   meeting at the divisional level. I did not even attend any 
 
         16   meetings held at the regimental level." End of quote. 
 
         17   [15.17.35] 
 
         18   And he explains to you therefore that what he heard, such as that 
 
         19   it was necessary apparently to kill Vietnamese civilians, <> and 
 
         20   he is supposing that his direct leader would have received such 
 
         21   an order. 
 
         22   And Pak Sok is the only witness, the only witness, the only 
 
         23   military witness who explained that he was <apparently> given the 
 
         24   order to attack civilians. 
 
         25   And when the Prosecution presents his testimony, they don't say 
 

E1/525.1
01521743



Extraordinary Chambers in the Courts of Cambodia 
Trial Chamber – Trial Day 505                                                                          
Case No. 002/19-09-2007-ECCC/TC 
20 June 2017 

 

 Corrected transcript: Text occurring between less than (<) and greater than (>) signs has been corrected to ensure consistency 
among the three language versions of the transcript. The corrections are based on the audio recordings in the source language 
and may differ from verbatim interpretation in the relay and target languages.  Page 103 

                                                         103 
 
          1   that, they don't speak about the other witnesses who were heard 
 
          2   -- I'm not going to <> go back to the details because the Nuon 
 
          3   Chea defence team already spoke about this -- but there's Meas 
 
          4   Voeun, Prum Sarat, Ma Chhoeun. All of these people who are at the 
 
          5   higher level, they were not just simple foot soldiers. These were 
 
          6   people who had command positions and they all said to you, <">not 
 
          7   only we never heard such orders, but we received contrary 
 
          8   orders.<"> 
 
          9   [15.18.47] 
 
         10   So here we have the isolated statement of a simple, ordinary 
 
         11   soldier and, on the other hand, we have several statements of 
 
         12   soldiers who were posted in different places and who are saying 
 
         13   the contrary, but now they're showing you this video and telling 
 
         14   you that this is the absolute evidence. 
 
         15   There's a problem here. There's a problem because we are speaking 
 
         16   here in particular about soldiers. We're speaking here about the 
 
         17   military, <so we are referring to the context of> <>armed 
 
         18   conflict. 
 
         19   And I'm simply going to recall what Meas Voeun said. He said, 
 
         20   "Well, for me the enemy is the guy who shoots at me." As a 
 
         21   soldier he understood that very clearly. 
 
         22   So when people tell me or when the Prosecution tells me that Pol 
 
         23   Pot's speech in April 1978 is the perfect proof that it was 
 
         24   necessary to attack Vietnamese in all regards, military, 
 
         25   civilian, and that was already the expression of genocidal 
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          1   intent. No, <> I can even stress on top of this that Prum Sarat 
 
          2   brought up this issue <before the Court>, the same speech that 
 
          3   was mentioned by the Prosecution as evidence that there was 
 
          4   genocidal intent, he said when he heard the speech, that when Pol 
 
          5   Pot was speaking about the 60 million soldiers <and the 2 
 
          6   million>, he did not understand this as an order to go slaughter 
 
          7   the Vietnamese. 
 
          8   [15.20.31] 
 
          9   And I'm going to quote what Prum Sarat said, and this was at the 
 
         10   hearing of 26 January 2016. This was E1/382.1 at around 15.38, 
 
         11   and this is what he says regarding Pol Pot's speech: 
 
         12   "There were not 60 million Vietnamese soldiers and 2 million 
 
         13   Cambodian soldiers, no. This was only a speech trying to inspire 
 
         14   Cambodian soldiers to prepare themselves for the attack and to 
 
         15   seize victory." End of quote. 
 
         16   And we should recall that this was in April 1978 -- that is to 
 
         17   say, a few months barely after the <entry> of the Vietnamese 
 
         18   troops and, on top of that, it was necessary, of course, to give 
 
         19   a bit of spunk to the Cambodian troops because there was such a 
 
         20   discrepancy in terms of forces that it was <a real issue>. All 
 
         21   <military> witnesses said this <before the Court>. We were fewer, 
 
         22   we weren't as well armed, and <when we tried to contain the 
 
         23   invasion> we <didn't attack> because we didn't have the means. 
 
         24   All this was said to you. 
 
         25   [15.21.54] 
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          1   So, yes, armed conflict is important. It's important because it 
 
          2   has consequences in terms of the legal as well as factual 
 
          3   consideration of the facts. 
 
          4   And in order to respond to a little side point that was made 
 
          5   because the International Co-Prosecutor, Nicolas Koumjian, in his 
 
          6   submission brought up the fact that Pol Pot in one of his 
 
          7   speeches, or Khieu Samphan -- I don't remember exactly what he 
 
          8   was saying, but <he> spoke about -- oh Khieu Samphan, yes it was 
 
          9   Khieu Samphan -- this was at the hearing of 15 June a little bit 
 
         10   before 11.23, and he tells you, well, this -- Khieu Samphan spoke 
 
         11   about the Vietnamese by saying that they were savages and that 
 
         12   they were like <> Hitler as if this was something that was 
 
         13   surprising to hear back then. 
 
         14   [15.22.47] 
 
         15   Well, I'd like to refer the Chamber and the Prosecution to a 
 
         16   document which is placed on the Case File, document E3/10709, 
 
         17   which is an article in which Samdech Norodom Sihanouk is being 
 
         18   interviewed <and> condemning the Vietnamese <> attack of 12 
 
         19   January 1979, and who compares the Vietnamese invasion of 
 
         20   Cambodia to the invasion by Hitler of Austria, Czechoslovakia and 
 
         21   Yugoslavia. <This is> what he says. 
 
         22   So it is this context of armed conflict that we must understand, 
 
         23   and in order to understand the speeches <> we cannot say any old 
 
         24   thing and <> say that this proves there was a genocidal intent 
 
         25   because here people are speaking clearly about armed forces. Yes, 
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          1   they're using the word "territory swallower" because this was the 
 
          2   context then in which there were, indeed, Vietnamese troops who 
 
          3   had entered Cambodia. 
 
          4   [15.24.20] 
 
          5   And I'd like to remind you regarding this, and this will be my 
 
          6   last point concerning this matter, that <> in the Appeal 
 
          7   Judgement 002/01, the Supreme Court agreed <in paragraph 883> 
 
          8   with this analysis of the propaganda speeches because the Supreme 
 
          9   Court censored your mistake of interpretation in your judgement 
 
         10   by saying that Khieu Samphan's speech, who was speaking about the 
 
         11   capture of Oudong, <> was a wartime speech and that should be 
 
         12   analysed as a propaganda speech. 
 
         13   So I'm asking you to keep this jurisprudence in mind, as well as 
 
         14   all of the jurisprudence that we brought up in our brief in order 
 
         15   to put into perspective <> each one's speech -- especially the 
 
         16   speeches made by Mr. Khieu Samphan in his capacity -- even if it 
 
         17   was a symbolic capacity -- as President of the State Presidium. 
 
         18   Another important point regarding the issue of armed conflict and 
 
         19   of its implications, it is <that> the Prosecution is drawing 
 
         20   conclusions with regard to certain facts by completely omitting 
 
         21   this armed conflict in saying -- and they say to you, well, here 
 
         22   is a telegram, here is correspondence that seems to be more and 
 
         23   more numerous at the end of 1978 and which prove<s> that during 
 
         24   this period there was an intensification of correspondence with 
 
         25   the East Zone. 
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          1   [15.26.10] 
 
          2   And I would like to refer you, in particular, here to the 
 
          3   paragraph of the Co-Prosecutors' brief, paragraph 1107, which 
 
          4   develops the arguments that were developed previously <> by the 
 
          5   Co-Investigating Judges in paragraph 764, the Closing Order, in 
 
          6   which they tell you that during 1978, there was a multiplication 
 
          7   of correspondence which seems to prove that the Centre was aware 
 
          8   of what was happening in the East Zone and therefore that they 
 
          9   were <> participating in the mistreatment of the Cham. 
 
         10   <And if we step completely outside of the context of armed 
 
         11   conflict, we don't understand.>But if we look at this with 
 
         12   respect to the armed conflict <> we also remember that in 1978 <> 
 
         13   <- and I refer you to our chronology - > things were heating up 
 
         14   in the Eastern Zone. <> <As> you know, Ke Pauk was sent to 
 
         15   support the troops in the East. This was confirmed by the 
 
         16   military witnesses who came to testify and that the 
 
         17   multiplication of correspondence can be explained because it was 
 
         18   necessary to report on the military situation on the front line. 
 
         19   So the context of armed conflict is not only just an issue of 
 
         20   history, it's also necessary to put the facts back into their 
 
         21   context. 
 
         22   [15.27.46] 
 
         23   Now, I'd like to come to, Mr. President, Your Honours, to a few 
 
         24   answers to the Co-Prosecutors' brief with regard to the crimes 
 
         25   and the crime sites. As I already explained to you, and you saw 
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          1   this in our brief, certain facts we do not challenge. There are 
 
          2   certain facts that we don't discuss, but some of them we do 
 
          3   discuss, factually as well as legally. 
 
          4   And legally speaking, first of all, I must make two observations 
 
          5   with regard to the crime of extermination and the crime of 
 
          6   enslavement, which was poorly discussed in the Co-Prosecutors' 
 
          7   brief. 
 
          8   First, I would like to focus on the crime of extermination. In 
 
          9   paragraph 143 of their brief, the Co-Prosecutors remind us of 
 
         10   jurisprudence properly <> by telling us that in order to say that 
 
         11   there was extermination there must be a single and same crime 
 
         12   with the same actus reus, and they recall the Bagosora 
 
         13   jurisprudence very well, very appropriately. And this is the 
 
         14   jurisprudence that was mentioned by the Supreme Court and it is 
 
         15   this jurisprudence that led the Supreme Court to acquit with 
 
         16   regard to the crime of extermination in Case 002/01. 
 
         17   [15.29.34] 
 
         18   And this, by the way, was somehow forgotten <in> the comments on 
 
         19   the decision because we keep on thinking about the life sentence, 
 
         20   but this does mean, however, that Khieu Samphan and Nuon Chea in 
 
         21   Case 002/01 were sentenced to life <> not for the crime of 
 
         22   extermination, which was <pleaded> by the Prosecution <without 
 
         23   sufficient evidence and with faulty legal interpretation>  but <> 
 
         24   were sentenced for murder. In order to be sentenced for murder, 
 
         25   the Chamber had to play a bit of magic in order to lessen the 
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          1   intent of the crime of murder. That is also the legacy of the 
 
          2   ECCC. 
 
          3   [15.30.22] 
 
          4   To return to this question of extermination, <although> the 
 
          5   Prosecution does recall the Bagosora jurisprudence, <they make a 
 
          6   completely faulty application of it.>.<> And this brings us to a 
 
          7   problem that has been recurrent before this Chamber, <Mr 
 
          8   President>, Your Honours. And the problem is that we have 
 
          9   constantly, regularly, pushed the limits of the facts <> that you 
 
         10   are seized of to talk about politics in general because it was 
 
         11   "relevant" with facts that fell outside of the scope of the 
 
         12   charges <> against the accused. And we are told that it is 
 
         13   relevant. 
 
         14   And this brings us to this particularly extraordinary 
 
         15   <interpretation> by the Prosecution. They say, wait, let me 
 
         16   explain what extermination is. We will <dispense ourselves of 
 
         17   this> and this is what is pointed out in the Bagosora case law. 
 
         18   We will exempt ourselves from providing evidence <of 
 
         19   extermination on each site> and they use <murder> on one <site> 
 
         20   and they mix it up with other murders on other <sites>, and they 
 
         21   find that this is tantamount to extermination. 
 
         22   [15.31.59] 
 
         23   That is not what the jurisprudence tells us, that is not what the 
 
         24   law tells us. The principle is that it should be on the same 
 
         25   <site>. If you establish that there's a murder on one<site>, that 
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          1   is not extermination, it is murder on one<site>. It means that in 
 
          2   law you <must acquit for the crime of> extermination on that 
 
          3   basis. You cannot look for elements on the evidence from 
 
          4   somewhere else to <try to artificially> establish <more numbers 
 
          5   on a site that is completely different.><>. That is not <how 
 
          6   things go>. 
 
          7   By the way, that is not what happens in the law. Evidence is 
 
          8   absolutely important. So the Prosecution is <only> focusing on 
 
          9   characterization of the facts rather than focus on the facts 
 
         10   relating to the charges against the accused. 
 
         11   In the Closing Order in paragraph 380, <381 rather,> we have the 
 
         12   different crime sites that are listed on which the crime of 
 
         13   extermination would be established. <Yet mention> was never made 
 
         14   of extermination globally on all sites <combined, as in a magma>. 
 
         15   Mention made of one site after the other in the Closing Order and 
 
         16   the Prosecution must prove the crime of extermination <> when the 
 
         17   crime of extermination is the charge. 
 
         18   [15.33.33] 
 
         19   This is because -- I want to remind the Chamber -- because it is 
 
         20   the Prosecution that has to establish proof of the crime beyond a 
 
         21   reasonable doubt. When they say that there is a crime at S-21 or 
 
         22   at the Kampong Chhnang Airport or at one site or the other, it is 
 
         23   one site at a time <> that the evidence has to be examined. 
 
         24   And that is not what the Prosecution is doing. This method should 
 
         25   not be countenanced in your deliberation because it is contrary 
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          1   to international jurisprudence and the Supreme Court Chamber has 
 
          2   reminded us of that. 
 
          3   Another point that I would like us to deal with in the same vein 
 
          4   is the crime of enslavement raised by the Prosecution <in> 
 
          5   paragraph <1394> in the Closing Order. It's clearly established 
 
          6   that we need two cumulative conditions. 
 
          7   One, the exercise of the right ownership and, two, the imposition 
 
          8   of forced labour. We need the two elements cumulatively, but that 
 
          9   is not what the Prosecution is telling you. The Prosecution is 
 
         10   telling you that it is alternatively, that is one or other, and 
 
         11   that is not the case. It must be the two taken together. 
 
         12   [15.35.06] 
 
         13   Furthermore, Mr. President, Your Honours, you must <be struggling 
 
         14   to know> why all these <sudden> changes in the definitions? It is 
 
         15   because the Prosecution doesn't give us the basis for such <a 
 
         16   new> interpretation of the crime <>. And as I told you, the real 
 
         17   problem we face as regards the Prosecution's brief and Closing 
 
         18   Arguments <> is that they always rely on legal characterization 
 
         19   forgetting the facts. 
 
         20   I will give you an interesting example as regards the issue of 
 
         21   the lack of rigour in the assessment of evidence and the lack of 
 
         22   rigour as regards the prerequisites <, which is the Closing 
 
         23   Order,>  and the importance of looking <at how the facts are 
 
         24   considered with respect to the> specific geographic locations. 
 
         25   The example of the Tram Kak cooperative is particularly telling 
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          1   and we refer to that in our brief. When you look at the 
 
          2   Prosecution brief, you find that they didn't consider that. There 
 
          3   is no rigorous examination of the evidence and <of> the charges 
 
          4   of which you are seized. 
 
          5   [15.36.29] 
 
          6   In Tram Kak, when you read the Closing Order, you have the 
 
          7   impression that there are eight communes. In any case, that is 
 
          8   what is said. By the way, why are we told that there are eight 
 
          9   communes in the Closing Order in Tram Kak district? It is because 
 
         10   in the introductory submissions of the prosecutor they had 
 
         11   requested the Co-Investigating Judges to carry out investigations 
 
         12   in eight communes -- paragraph 43 of their Introductory 
 
         13   Submission -- and in the course of the investigations 
 
         14   investigative reports were issued referring to the existence of 
 
         15   other communes other than the eight communes in question. And a 
 
         16   priori it is through the investigative reports that the 
 
         17   prosecutors learnt of the existence of these other communes. And 
 
         18   it's E3/805<1>. 
 
         19   This is a new assertion. In a normal -- in normal proceedings, 
 
         20   the prosecutors ought to have just referred to the eight communes 
 
         21   <only>, but they are going further than that to look at other 
 
         22   communes. <They should have a supplementary submission to do so.> 
 
         23   But there is no supplementary submission allowing them to do so. 
 
         24   [15.37.54] 
 
         25   And now in their Closing Brief, they are requesting you to 
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          1   convict the accused as regards -- or in the respect of all of the 
 
          2   communes, 12 communes <apparently>. <> In> paragraph 302 of the 
 
          3   Closing Order, we thought that there were only eight, but now we 
 
          4   understand that there are more and today in the Closing Brief you 
 
          5   are being asked to take into account all of the facts including 
 
          6   facts relating to other communes, communes other than the eight 
 
          7   in the Closing Order. So we are out of the scope of trial. 
 
          8   [15.38.39] 
 
          9   <And here we are speaking about 8 listed communes.> 
 
         10   So we <> are asking, Your Honours, not to take into account 
 
         11   evidence relating to communes that are not mentioned in the 
 
         12   Closing Order. 
 
         13   On this subject regarding the crimes in Tram Kak <, in 
 
         14   particular,> in paragraph 853 to <997> in my brief, I cannot 
 
         15   cover all of the facts in <a limited statement>, but we've 
 
         16   developed <a certain number of facts> in writing in our Closing 
 
         17   Brief. And we request you, Your Honours, very clearly to find on 
 
         18   each occasion that there are facts of which you are not seized<, 
 
         19   that> there are other facts with regard to which there isn't 
 
         20   sufficient evidence to refer the accused to trial <and that there 
 
         21   are others for which the evidence tendered during these months of 
 
         22   trial is not sufficient to convict.> <> and there are facts that 
 
         23   we do not challenge and you will assess all of that in light of 
 
         24   the evidence before you. 
 
         25   Another point which shows to what extent the issue of charges is 
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          1   a secondary one for the Prosecution. <As I said, the Accused seem 
 
          2   to be guilty of everything.>. These are the facts <now>. 
 
          3   <Two examples:> the crime <of> imprisonment and the treatment of 
 
          4   Buddhists. We stated in our brief, Your Honours, that the 
 
          5   Investigating Judges characterize as imprisonment facts that 
 
          6   <did> not occur in Tram Kak but at Traing. I refer you to 
 
          7   paragraphs 932 and 938 of our brief. Traing is not Tram Kak. 
 
          8   Now, the Prosecution is telling you <,> somewhat <in> the same 
 
          9   way they presented a beautiful <picture on the video screen while 
 
         10   telling you 'you have all of these security centres throughout 
 
         11   Democratic Kampuchea', > <> <that> I don't know how many security 
 
         12   centres there were, but I know that in Case 002/02 you are seized 
 
         13   of facts relating to four security centres, <Krang Ta Chan,> Au 
 
         14   Kanseng, S-21, Tram Kak and when they talk about security centres 
 
         15   that are not among these four, that will be out of the scope of 
 
         16   the trial. You are not seized of <these> facts <or you are no 
 
         17   longer seized of them owing to the severance.>  <> <When> they 
 
         18   talk of Traing in their Closing Brief <, the Prosecutors by, once 
 
         19   more, citing the vast network of security centres in Democratic 
 
         20   [15.41.38] 
 
         21    Kampuchea>, <>also talk of the Angk Roka site, paragraph <768 
 
         22   and 769> of the brief. Angk Roka is not Au Kanseng, S-21 or 
 
         23   <Phnom Kraol>. <Outside the scope>. You cannot convict the 
 
         24   Accused in regard to facts relating to the other security 
 
         25   centres. <That's all. That's simple. That's procedure.> 
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          1   Another example has to do with the treatment of Buddhists. I 
 
          2   remind you of what we've told you in our Closing Brief, 
 
          3   <paragraphs 1487 to 1521>. We state that we take the exact 
 
          4   charges<, we> can see that the accused, we ourselves -- and when 
 
          5   I say "we", I'm referring to Mr. Khieu Samphan -- we are <only> 
 
          6   charged with the crime of religious persecution against 
 
          7   Buddhists. There are no charges for murders of Buddhists in Case 
 
          8   002/02 and yet in paragraph 782 of the Prosecution brief, 
 
          9   reference is made to the murders of Buddhists. 
 
         10   [15.43.03] 
 
         11   We are not saying that reference has not been made to the murder 
 
         12   of Buddhists in the entire Closing Order, what I'm saying is that 
 
         13   as part of the severance decision, there may have been murders of 
 
         14   Buddhists. But as regards sites excluded from the scope of Case 
 
         15   002/02, at the request of the Prosecution. <So here again the 
 
         16   issue is not legal characterization, the question is which facts 
 
         17   are within the scope of Case 002/02 which you can rule on, which 
 
         18   legal characterization you can attribute to these><>. 
 
         19   And, lastly, you have to determine whether you can find the 
 
         20   accused guilty on that basis. That is the approach that you 
 
         21   should follow. 
 
         22   Another example as regards the treatment of evidence, Krang Ta 
 
         23   Chan. My colleague, Doreen Chen, clearly exposed the factual 
 
         24   elements and the insufficient elements regarding some parts of 
 
         25   Krang Ta Chan. Let me <especially> refer you to document E3/2108. 
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          1   My colleague referred to the fact that the documents were not 
 
          2   reliable and there's a chain of custody that's not known, and 
 
          3   this one poses a particular problem. 
 
          4   And you'll recall, Mr. President, and that was a subject of a 
 
          5   request that we made. We had asked you to allow us to consult the 
 
          6   originals because there was a document, which mentioned the 
 
          7   figure of 15,000 detainees with handwritten text or annotation. 
 
          8   <I do not speak Khmer but even whilst not being a Khmer speaker I 
 
          9   saw that> there was a problem <in the way this little piece of 
 
         10   paper that was not part of the document was added.>.<>. <And> we 
 
         11   asked the Chamber to call an expert to authenticate it and you 
 
         12   refused and said you couldn't have the original. That, 
 
         13   nevertheless, poses a problem. 
 
         14   [15.45.07] 
 
         15   That notwithstanding, notwithstanding that issue that raised 
 
         16   issues regarding the reliability of the document <,> the 
 
         17   Prosecution <does not fear to say in> paragraph <824> in the 
 
         18   brief, that <this> small bit of paper in regard to which <we> 
 
         19   asked for an expert <because it seemed so incongruous, <> is the 
 
         20   best indicator of the number of people who were <murdered>. 
 
         21   This is another example of a problem that arises in the 
 
         22   Prosecution brief and Closing Arguments as regards Krang Ta Chan. 
 
         23   When I talk of the <> Co-Investigating Judges exceeding their 
 
         24   jurisdiction, I also have to talk about the Prosecution because 
 
         25   they are the ones who issued the introductory submission <and 
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          1   were therefore well> placed to know on what they requested 
 
          2   investigations to be conducted on. 
 
          3   Today, you are being asked to find the accused guilty of crimes 
 
          4   of torture at Krang Ta Chan, but there's nothing, absolutely 
 
          5   nothing, in the Prosecution's introductory submission on tortures 
 
          6   at Krang Ta Chan. That issue was not raised, which means that if 
 
          7   the Co-Investigating Judges <,> still with a desire to leaving 
 
          8   the traces in history as Marcel Lemonde said, <have investigated 
 
          9   this in violation of what they are seized of, <in> a violation of 
 
         10   Rule <55.2> of the Internal Rules <> you cannot validate such a 
 
         11   violation. 
 
         12   Another remark on Phnom Kraol. Here again, my colleague Doreen 
 
         13   Chen explains broadly what was a problem at that site <> <by 
 
         14   explaining that> we are being told of a complex that is not <at 
 
         15   all described as such> in the Closing Order. I would like to add 
 
         16   a point <because I remember this well.> 
 
         17   [15.47.24] 
 
         18   When the Prosecution asked you to call witness Sun Vuth <back> 
 
         19   and it was an deputy prosecutor, Dale Lysak, who presented that 
 
         20   witness as a capital witness from Phnom Kraol <by arguing> 
 
         21   vehemently that that witness was going to talk to you about Phnom 
 
         22   Kraol. And you recall that we did object to the summoning of that 
 
         23   <new> witness -- or rather that was a civil party. And we <> told 
 
         24   you that we had read the documents and you should look at 
 
         25   paragraph <1351 to 1460> in our brief. You <found that> the 
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          1   description given of the location where that person said he was 
 
          2   detained <did> not <correspond to> Phnom Kraol. The Prosecution 
 
          3   argued vehemently that that was the case. 
 
          4   But <what did I hear> during the hearings and the same Deputy 
 
          5   Prosecutor, Mr. Dale Lysak, 15 June at about 09.30.>29>, <> said 
 
          6   that that witness <, Sun Vuth> -- and I will quote what he said 
 
          7   in English in order not to distort what he said, "At a prison in 
 
          8   the Phnom Kraol area." 
 
          9   So this was a key witness but perhaps I should repeat what I said 
 
         10   in English, "Who was detained at a prison in the Phnom Kraol area 
 
         11   testified --" etc. 
 
         12   So we <have gone from> a key witness at Phnom Kraol <to> a 
 
         13   detainee who was held in a prison in the vicinity of Phnom Kraol, 
 
         14   which means as my colleague Doreen Chen said, this is not a 
 
         15   witness who was testifying on the Phnom Kraol Detention Centre as 
 
         16   described <in the Closing Order>. 
 
         17   <And it was easy to say so and to say 'well OK we made a 
 
         18   mistake.' That can happen, as I said to you that we made a 
 
         19   mistake with a bad translation earlier, 'We made a mistake. This 
 
         20   was not in the scope, so we won't speak to you about it.' But, 
 
         21   no, they stick to it and plead that.' 
 
         22   <> 
 
         23   MR. PRESIDENT: 
 
         24   Please repeat what you have just said. There was no translation 
 
         25   in Khmer. I did not -- I do not really understand what's going on 
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          1   with the interpretation into Khmer. 
 
          2   You, a while ago, quoted the text in English and there was no 
 
          3   interpretation into my language, and perhaps the interpreters may 
 
          4   not have been able to follow what you said, that's why there was 
 
          5   no interpretation. And if there was no interpretation, the other 
 
          6   party who do not speak that language do not clearly understand. 
 
          7   Please repeat what you have quoted. 
 
          8   [15.51.04] 
 
          9   MS. GUISSE: 
 
         10   Absolutely, Mr. President. I must have been too fast. 
 
         11   So I was referring to the hearing of 15 June 2017, when the 
 
         12   Deputy Prosecutor, Dale Lysak, referred to Sun Vuth and I quoted 
 
         13   him in English: 
 
         14   "At a prison in the Phnom Kraol area". 
 
         15   MR. PRESIDENT: 
 
         16   There was no interpretation; something's wrong with the channel 
 
         17   in the Khmer booth? 
 
         18   MS. GUISSE: 
 
         19   I see the Khmer interpreters are signalling that there is a 
 
         20   technical problem. 
 
         21   (Short pause) 
 
         22   [15.52.35] 
 
         23   MR. PRESIDENT: 
 
         24   Can we start now? Counsel, please repeat the quote in English 
 
         25   again. 
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          1   MS. GUISSE: 
 
          2   Yes, I'm sorry that I have to impose this on you. So at the 
 
          3   hearing of 15 June 2017, Sun Vuth, "At a prison in the 
 
          4   Phnom Kraol area." End of quote. 
 
          5   So we are no longer talking of the key witness on Phnom Kraol, we 
 
          6   are now talking of a detainee in a prison in the vicinity of 
 
          7   Phnom Kraol. And as I pointed out to you earlier, Mr. President, 
 
          8   <>, it was so simple <to just say 'well we noted that at the 
 
          9   interview of Sun Vuth, he was not talking of facts, so let's not 
 
         10   talk about that.' But no, he is quoted in the statement while 
 
         11   knowing that, necessarily> he is talking about a prison which is 
 
         12   not part of the scope of this trial. 
 
         13   [15.54.07] 
 
         14   Another point on which I'll speak very briefly. As my colleague, 
 
         15   Doreen Chen, said regarding Au Kanseng, the Jarai are not 
 
         16   Vietnamese nor are the Vietnamese, Jarai. Contrary to what the 
 
         17   Co-Prosecutors state in paragraph 846 to 850, the Closing Order 
 
         18   doesn't concern the deaths of Jarai but that of Vietnamese. So we 
 
         19   have two separate facts, and <I> refer you to our Closing Brief 
 
         20   paragraphs 1,306 and the following paragraphs. <You cannot accept 
 
         21   their submissions on them.> 
 
         22   Another point on Au Kanseng, and it is interesting, the 
 
         23   Prosecution gives a very strange demonstration on the supposed 
 
         24   <knowledge of the> crimes <> by Khieu Samphan <and assertions 
 
         25   without proof are provided.> <And the following demonstration in 
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          1   paragraph 825 to paragraph 850 of Prosecution brief <state that> 
 
          2   Khieu Samphan via Son Sen <and then the Centre globally speaking> 
 
          3   -- and <it> is very easy <to> talk about the Centre without 
 
          4   talking of individuals <-> <> was aware of what happened at Au 
 
          5   Kanseng, <because> there was communication between Au Kanseng and 
 
          6   the Centre. This is what the Prosecution says but it provides no 
 
          7   evidence in support of that so that is a mere assumption. 
 
          8   [15.55.48] 
 
          9   Since the facts <go back> to Son Sen <> and since Son Sen was a 
 
         10   member of the <Standing> Committee <>, it means that the 
 
         11   information <went back to> members of the Standing Committee, <or 
 
         12   since> Khieu Samphan was not a member of the Standing Committee 
 
         13   <to> persons who were associated with the Standing Committee. 
 
         14   So we have a turning over of the burden of proof <, which is to 
 
         15   say that we are presented with an assertion, for which there is 
 
         16   no evidence> and it is up to us now to establish that we did not 
 
         17   receive information that such-and-such a person received. That is 
 
         18   not evidence. That is not criminal procedure<>. 
 
         19   Another element has to do with the Trapeang Thma Dam. The only 
 
         20   crime of political persecution <> selected by the 
 
         21   Co-Investigating Judges <at> Trapeang Thma Dam. There's no racial 
 
         22   persecution, there's no religious persecution, it is only 
 
         23   political persecution regarding the New People <that was> 
 
         24   selected by the Co-Investigating Judges as regards the Trapeang 
 
         25   Thma Dam. 
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          1   [15.57.16] 
 
          2   So in the Prosecution brief, there are new charges that have been 
 
          3   selected, since they tell you that the Vietnamese were also <> 
 
          4   victims of political persecution at Trapeang Thma. But Mr. Khieu 
 
          5   Samphan is not charged with such an offence, and that is 
 
          6   <the>problem. 
 
          7   When we talk of legal characterization and we stray away from the 
 
          8   facts in respect of which the accused are charged, we forget that 
 
          9   in the Closing Order there is a list of crimes which respond to 
 
         10   precise facts and it is simply on the basis of those precise 
 
         11   facts that the Prosecution must demonstrate that Mr. Khieu 
 
         12   Samphan is guilty of any offences. 
 
         13   Furthermore, this poses a real problem in the Prosecution case 
 
         14   because we are told, on the one hand, that the Vietnamese were 
 
         15   victims of political persecution at the Trapeang Thma Dam work 
 
         16   site. They said that the Vietnamese were persecuted for political 
 
         17   reasons and, at the same time, they argue that there was a 
 
         18   genocide of Vietnamese based on their racial identity. There's a 
 
         19   real contradiction here. There is a problem <of logic> in the 
 
         20   Prosecution brief. 
 
         21   [15.58.51] 
 
         22   Mr. President, I would like us to talk about another point 
 
         23   regarding the 1st January Dam work site and I may need more time 
 
         24   to deal with that. 
 
         25   May I request that we should adjourn now? 
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          1   MR. PRESIDENT: 
 
          2   Thank you. 
 
          3   It is now the appropriate time for the adjournment. 
 
          4   The Chamber will resume its hearing on Wednesday 21 June 2017, 
 
          5   starting from 9 a.m. 
 
          6   Tomorrow the Chamber will continue to hear the Closing Arguments 
 
          7   in Case 002/02 by Khieu Samphan defence team in the morning, and 
 
          8   the rebuttal will take place in the afternoon starting from the 
 
          9   Co-Lead Lawyers for Civil Parties. Please be informed. 
 
         10   The security personnel are instructed to bring the two accused, 
 
         11   Nuon Chea and Khieu Samphan, back to the ECCC detention facility 
 
         12   and have them returned into the courtroom before 9 a.m. tomorrow. 
 
         13   The Court is now adjourned. 
 
         14   (Court adjourns at 1600H) 
 
         15    
 
         16    
 
         17    
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